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Ex parte Noland H o s p i t a l Montgomery, LLC 

PETITION FOR WRIT OF MANDAMUS 

( I n r e : Wheatton K. Pynes, i n d i v i d u a l l y and as 
ad m i n i s t r a t o r o f the e s t a t e o f Houston E a r l Pynes, deceased 

v. 

Jackson H o s p i t a l e t a l . ) 

(Montgomery C i r c u i t Court, CV-09-366) 

MAIN, J u s t i c e . 

N o l a n d H o s p i t a l Montgomery, LLC ("NHM"), a d e f e n d a n t i n 

a w r o n g f u l - d e a t h a c t i o n a l l e g i n g m e d i c a l n e g l i g e n c e , p e t i t i o n s 



1110240 

t h i s C o u r t f o r a w r i t o f mandamus d i r e c t i n g t h e Montgomery 

C i r c u i t C o u r t t o v a c a t e i t s o r d e r d e n y i n g NHM's m o t i o n f o r a 

summary j u d g m e n t and t o e n t e r a summary j u d g m e n t i n NHM's 

f a v o r . NHM c o n t e n d s t h a t i t i s e n t i t l e d t o a summary j u d g m e n t 

on t h e b a s i s t h a t t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s f o r 

t h i s w r o n g f u l - d e a t h a c t i o n , § 6-5-410, A l a . Code 1975, 1 b a r s 

t h e c l a i m s a s s e r t e d a g a i n s t i t by W h e a t t o n K. P y n e s ( " P y n e s " ) , 

i n d i v i d u a l l y and as e x e c u t o r o f t h e e s t a t e o f H o u s t o n E a r l 

P y n e s , d e c e a s e d . The d i s p o s i t i o n o f t h i s p e t i t i o n r e q u i r e s 

an i n t e r p r e t a t i o n o f t h e i n t e r p l a y b e t w e e n R u l e 9 ( h ) , A l a . R. 

C i v . P., r e l a t i n g t o f i c t i t i o u s l y named p a r t i e s , and R u l e 

1 5 ( c ) , p e r t a i n i n g t o t h e r e l a t i o n b a c k o f amendments t o 

p l e a d i n g s . We g r a n t t h e p e t i t i o n and i s s u e t h e w r i t . 

I . F a c t u a l B a c k g r o u n d and P r o c e d u r a l H i s t o r y 

T h i s w r o n g f u l - d e a t h a c t i o n a l l e g e s m e d i c a l n e g l i g e n c e 

r e l a t i n g t o t h e l o n g - t e r m c a r e o f P y n e s ' s b r o t h e r , H o u s t o n 

E a r l Pynes ( " H o u s t o n " ) . H o u s t o n d i e d on Ma r c h 9, 2007, w h i l e 

1See J o h n s o n v. Brookwood Med. C t r . , 946 So. 2d 849, 853 
( A l a . 2006) ( " I t i s w e l l e s t a b l i s h e d t h a t t h e t w o - y e a r 
l i m i t a t i o n s p e r i o d f o u n d i n § 6-5-410, A l a . Code 1975, f o r 
a s s e r t i n g w r o n g f u l - d e a t h a c t i o n s (and n o t § 6-5-482, A l a . Code 
1975, t h e m e d i c a l - m a l p r a c t i c e l i m i t a t i o n s p e r i o d ) a p p l i e s t o 
w r o n g f u l - d e a t h c a s e s a l l e g i n g m e d i c a l m a l p r a c t i c e . " ) . 
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h o s p i t a l i z e d a t NHM, a f t e r he had been a t s e v e r a l d i f f e r e n t 

h o s p i t a l s , n u r s i n g homes, and r e h a b i l i t a t i o n f a c i l i t i e s f o r an 

e x t e n d e d p e r i o d . 

On M a r c h 6, 2009, Pynes f i l e d a w r o n g f u l - d e a t h a c t i o n i n 

Montgomery C i r c u i t C o u r t a g a i n s t " J a c k s o n H o s p i t a l , D r . Mukesh 

P a t e l , and ' F a c t i t i o u s [ s i c ] p a r t y 'A', 'B' b e i n g t h a t p e r s o n 

and o r a g e n t f o r NOLAND COMPANY, whose t r u e name and l e g a l 

d e s c r i p t i o n s [ a r e ] o t h e r w i s e unknown t o P l a i n t i f f b u t w i l l be 

s u p p l i e d by amendment when a s c e r t a i n e d " ( h e r e i n a f t e r 

c o l l e c t i v e l y r e f e r r e d t o as " t h e d e f e n d a n t s " ) , a l l e g i n g t h a t 

t h e d e f e n d a n t s c a u s e d H o u s t o n ' s d e a t h by n e g l i g e n t l y i n j u r i n g 

h im w h i l e he was a p a t i e n t o f t h e d e f e n d a n t s and by t h e n 

n e g l i g e n t l y t r e a t i n g h i s i n j u r i e s w h i l e he r e m a i n e d a p a t i e n t 

o f t h e d e f e n d a n t s . The o r i g i n a l t w o - c o u n t c o m p l a i n t a l l e g e s 

t h a t " t h e D e f e n d a n t s f a i l e d t o p r o v i d e [ H o u s t o n ] w i t h t h e 

p r o f e s s i o n a l m e d i c a l s e r v i c e s , c a r e and t r e a t m e n t t h a t a 

p h y s i c i a n w i t h i n t h e m e d i c a l community p o s s e s s i n g and 

e x e r c i s i n g o r d i n a r y and r e a s o n a b l e m e d i c a l k n o wledge and 

s k i l l s w o u l d have p r o v i d e d " 

On May 8, 2009, Pynes f i l e d an amended c o m p l a i n t . The 

f i r s t amended c o m p l a i n t made no changes t o t h e s t y l e o f t h e 
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c o m p l a i n t o r t o t h e d e s c r i p t i o n o f t h e p a r t i e s b e i n g s u e d . 

S u b s e q u e n t t o t h e f i l i n g o f t h e f i r s t amended c o m p l a i n t , 

P y n e s ' s c o u n s e l w i t h d r e w , t h e t r i a l c o u r t s t a y e d t h e 

p r o c e e d i n g s , and Pynes o b t a i n e d new c o u n s e l . 

On J a n u a r y 6, 2010, P y n e s , t h r o u g h new c o u n s e l , f i l e d a 

s e c o n d amended c o m p l a i n t . The s e c o n d amended c o m p l a i n t 

r e a s s e r t e d t h e a l l e g a t i o n s o f t h e f i r s t two c o m p l a i n t s , b u t 

s u b s t i t u t e d NHM f o r a f i c t i t i o u s l y named d e f e n d a n t , as 

f o l l o w s : 

"(2) P l a i n t i f f s u b s t i t u t e s N o l a n d H o s p i t a l 
Montgomery, LLC, p r e v i o u s l y named and d/b/a Long 
Term C a r e H o s p i t a l a t J a c k s o n , LLC, and i t s a g e n t s 
a n d / o r e m p l o y e e s f o r a f i c t i t i o u s p a r t y and f u r t h e r 
a l l e g e s a l l a l l e g a t i o n s l i s t e d i n t h e o r i g i n a l 
C o m p l a i n t a g a i n s t t h i s a d d i t i o n a l l y named 
d e f e n d a n t . " 

On M a r c h 5, 2010, NHM moved t o d i s m i s s P y n e s ' s s e c o n d 

amended c o m p l a i n t , a r g u i n g t h a t P y n e s ' s c l a i m s a g a i n s t i t were 

b a r r e d by t h e s t a t u t e o f l i m i t a t i o n s b e c a u s e , i t a s s e r t e d , 

t h e s e c o n d amended c o m p l a i n t had been f i l e d more t h a n two 

y e a r s a f t e r t h e a c t o r o m i s s i o n g i v i n g r i s e t o t h e c l a i m . 

NHM, c i t i n g R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., a l s o a r g u e d t h a t 

Pynes f a i l e d t o s t a t e a c l a i m a g a i n s t i t t h a t w o u l d e n t i t l e 

h i m t o r e l i e f . W h i l e NHM's m o t i o n t o d i s m i s s r e m a i n e d 
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p e n d i n g , P y n e s ' s c o u n s e l w i t h d r e w , and a new a t t o r n e y , P y n e s ' s 

t h i r d a t t o r n e y , f i l e d an a p p e a r a n c e , and t h e t r i a l c o u r t a g a i n 

s t a y e d t h e p r o c e e d i n g s . 

On O c t o b e r 28, 2010, P y n e s ' s t h i r d a t t o r n e y f i l e d a t h i r d 

amended c o m p l a i n t , a s s e r t i n g new c l a i m s a g a i n s t NHM n o t r a i s e d 

i n t h e p r e v i o u s t h r e e c o m p l a i n t s . On November 19, 2010, t h e 

t r i a l c o u r t h e a r d NHM's m o t i o n t o d i s m i s s , among o t h e r 

m o t i o n s . NHM a r g u e d t h a t Pynes was aware o f NHM's e x i s t e n c e 

and o f i t s r o l e when Pynes f i l e d h i s o r i g i n a l c o m p l a i n t ; t h u s , 

i t a r g u e d , t h e s e c o n d amended c o m p l a i n t s u b s t i t u t i n g NHM f o r 

a f i c t i t i o u s l y named d e f e n d a n t d i d n o t r e l a t e b a c k t o o r i g i n a l 

c o m p l a i n t . On December 1, 2010, t h e t r i a l c o u r t d e n i e d NHM's 

m o t i o n t o d i s m i s s w i t h o u t an e x p l a n a t i o n and c e r t i f i e d t h e 

o r d e r d e n y i n g t h e m o t i o n t o d i s m i s s as f i n a l p u r s u a n t t o R u l e 

5 4 ( b ) , A l a . R. C i v . P. 

A f t e r t h e t r i a l c o u r t d e n i e d NHM's m o t i o n t o d i s m i s s , NHM 

f i l e d an answer t o P y n e s ' s t h i r d amended c o m p l a i n t , a s s e r t i n g , 

among o t h e r t h i n g s , t h a t P y n e s ' s c l a i m s a g a i n s t i t were b a r r e d 

by t h e s t a t u t e o f l i m i t a t i o n s and by R u l e 1 5 ( c ) and R u l e 9 ( h ) , 

A l a . R. C i v . P. NHM t h e n c o n d u c t e d d i s c o v e r y as t o t h e i s s u e 

o f P y n e s ' s k n owledge o f NHM's e x i s t e n c e and i t s r o l e i n 
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H o u s t o n ' s h o s p i t a l i z a t i o n p r i o r t o t h e f i l i n g o f h i s o r i g i n a l 

c o m p l a i n t . NHM's d i s c o v e r y showed t h a t d u r i n g H o u s t o n ' s 

h o s p i t a l i z a t i o n a t NHM, Pynes s i g n e d f o r m s c o n s e n t i n g t o 

p r o c e d u r e s f o r h i s b r o t h e r ; t h o s e c o n s e n t f o r m s c o n t a i n e d t h e 

h e a d i n g "Long Term H o s p i t a l o f Montgomery." I n P y n e s ' s 

d e p o s i t i o n , he t e s t i f i e d t h a t when H o u s t o n was a p a t i e n t a t 

J a c k s o n H o s p i t a l and t h e n a t NHM, he knew o f " N o l a n d " and 

u n d e r s t o o d t h e name N o l a n d was a s s o c i a t e d w i t h t h e l o n g - t e r m -

c a r e h o s p i t a l t h a t was a t J a c k s o n . A d d i t i o n a l l y , Pynes a l s o 

t e s t i f i e d t h a t , when he met w i t h a d m i n i s t r a t i v e p e r s o n n e l a t 

b o t h J a c k s o n and NHM t o d i s c u s s v a r i o u s i s s u e s r e l a t e d t o h i s 

b r o t h e r ' s c a r e , he u n d e r s t o o d t h a t t h e p e r s o n n e l a t J a c k s o n 

and t h e p e r s o n n e l a t NHM were d i f f e r e n t . 

The d i s c o v e r y a l s o i n d i c a t e d t h a t , f o l l o w i n g H o u s t o n ' s 

d e a t h w h i l e a p a t i e n t a t NHM, Pynes s i g n e d an a u t h o r i z a t i o n 

f o r t h e r e l e a s e o f H o u s t o n ' s body, a l l o w i n g t h e "Long Term 

C a r e H o s p i t a l a t J a c k s o n " t o r e l e a s e H o u s t o n ' s body t o t h e 

f u n e r a l home. I n a d d i t i o n , on A u g u s t 29, 2008, when H o u s t o n ' s 

d e a t h c e r t i f i c a t e was f i l e d by Pynes i n t h e P r o b a t e C o u r t o f 

H o u s t o n C o u n t y , a l o n g w i t h h i s p e t i t i o n f o r l e t t e r s o f 
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a d m i n i s t r a t i o n , i t l i s t e d t h e p l a c e o f H o u s t o n ' s d e a t h as t h e 

"Long Term C a r e H o s p i t a l a t J a c k s o n . " 

On September 22, 2008, P y n e s ' s f i r s t a t t o r n e y s e n t a 

l e t t e r t o t h e "Long Term C a r e H o s p i t a l a t J a c k s o n , " r e q u e s t i n g 

a copy o f i t s r e c o r d s on H o u s t o n . Pynes s i g n e d an 

a u t h o r i z a t i o n f o r r e l e a s e o f i n f o r m a t i o n d i r e c t e d t o t h e "Long 

Term C a r e H o s p i t a l a t J a c k s o n . " I n r e s p o n s e t o t h i s r e q u e s t 

f o r m e d i c a l r e c o r d s , t h e m e d i c a l - r e c o r d s c o o r d i n a t o r f o r NHM 

s e n t an i n v o i c e on November 3, 2008, t o P y n e s ' s a t t o r n e y f o r 

t h e c o p y i n g c o s t s a s s o c i a t e d w i t h s u p p l y i n g t h e s e r e c o r d s . 

The h e a d i n g o f t h e i n v o i c e r e a d s "Long Term H o s p i t a l o f 

Montgomery," and t h e i n v o i c e i n s t r u c t e d t h a t payment be made 

t o t h e "Long Term H o s p i t a l o f Montgomery." The m e d i c a l -

r e c o r d s c o o r d i n a t o r p r e p a r e d a c e r t i f i c a t i o n o f r e c o r d s , d a t e d 

November 5, 2008, i n w h i c h she a u t h e n t i c a t e d t h e r e c o r d s she 

s e n t t o P y n e s ' s a t t o r n e y as b e i n g t h o s e o f t h e "Long Term 

H o s p i t a l o f Montgomery." On November 6, 2008, P y n e s ' s 

a t t o r n e y i s s u e d a c h e c k made p a y a b l e t o "Long Term H o s p i t a l o f 

Montgomery" f o r t h e i n v o i c e d amount. A d d i t i o n a l l y , H o u s t o n ' s 

m e d i c a l r e c o r d s f r o m NHM c o n t a i n r e f e r e n c e s t o t h e "Long Term 

C a r e H o s p i t a l o f Montgomery," as w e l l as t o t h e "Long Term 
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C a r e H o s p i t a l , " "Long Term C a r e H o s p i t a l a t J a c k s o n , " and 

" L l o y d N o l a n d Long Term C a r e H o s p i t a l a t J a c k s o n . " 2 

A f t e r c o n d u c t i n g d i s c o v e r y , NHM f i l e d a m o t i o n f o r a 

summary j u d g m e n t i n w h i c h i t c o n t e n d e d , among o t h e r t h i n g s , 

t h a t Pynes had s u f f i c i e n t i n f o r m a t i o n b e f o r e f i l i n g h i s 

w r o n g f u l - d e a t h a c t i o n t o have a s c e r t a i n e d t h e e x i s t e n c e o f and 

t h e p r o p e r name o f NHM. On November 8, 2011, t h e t r i a l c o u r t 

d e n i e d NHM's summary-judgment m o t i o n . NHM f i l e d i t s p e t i t i o n 

w i t h t h i s C o u r t on November 22, 2011. 

I I . S t a n d a r d o f R e v i e w 

"'A w r i t o f mandamus i s an 
e x t r a o r d i n a r y remedy, and i t " w i l l be 
i s s u e d o n l y when t h e r e i s : 1 ) a c l e a r l e g a l 
r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2 ) an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d by a 
r e f u s a l t o do s o ; 3 ) t h e l a c k o f a n o t h e r 
a d e q u a t e r e m e d y ; and 4 ) p r o p e r l y i n v o k e d 
j u r i s d i c t i o n o f t h e c o u r t . " ' " 

Ex p a r t e Monsanto Co., 862 So. 2d 595, 604 ( A l a . 2003) 

( q u o t i n g Ex p a r t e B u t t s , 775 So. 2d 173, 176 ( A l a . 2 0 0 0 ) , 

q u o t i n g i n t u r n Ex p a r t e U n i t e d S e r v . S t a t i o n s , I n c . , 628 So. 

2d 501, 503 ( A l a . 1 9 9 3 ) ) . 

2NHM a l s o f i l e d w i t h i t s m o t i o n f o r a summary judgment t h e 
a f f i d a v i t s o f N u r s e A n i t a D e a son and D r . Mukesh P a t e l 
r e g a r d i n g s t a n d a r d s o f c a r e a p p l i c a b l e t o t h e t r e a t m e n t o f 
H o u s t o n . 
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"The g e n e r a l r u l e i s t h a t '"a w r i t o f mandamus 
w i l l n o t i s s u e t o r e v i e w t h e m e r i t s o f an o r d e r 
d e n y i n g a m o t i o n f o r a summary j u d g m e n t . " ' Ex p a r t e  
E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 
( A l a . 1998) ( q u o t i n g Ex p a r t e C e n t r a l Bank o f t h e 
S o u t h , 675 So. 2d 403 ( A l a . 1 9 9 6 ) ) . . . . 

"... I n a n a r r o w c l a s s o f c a s e s i n v o l v i n g 
f i c t i t i o u s p a r t i e s and t h e r e l a t i o n - b a c k d o c t r i n e , 
t h i s C o u r t has r e v i e w e d t h e m e r i t s o f a t r i a l 
c o u r t ' s d e n i a l o f a summary-judgment m o t i o n i n w h i c h 
a d e f e n d a n t a r g u e d t h a t t h e p l a i n t i f f ' s c l a i m was 
b a r r e d by t h e a p p l i c a b l e s t a t u t e o f l i m i t a t i o n s . 
See Ex p a r t e Snow, 764 So. 2d 531 ( A l a . 1999) 
( i s s u i n g t h e w r i t and d i r e c t i n g t h e t r i a l c o u r t t o 
e n t e r a summary judgment i n f a v o r o f t h e d e f e n d a n t ) ; 
Ex p a r t e S t o v e r , 663 So. 2d 948 ( A l a . 1995) 
( r e v i e w i n g t h e m e r i t s o f t h e t r i a l c o u r t ' s o r d e r 
d e n y i n g t h e d e f e n d a n t ' s m o t i o n f o r a summary 
j u d g m e n t , b u t d e n y i n g t h e d e f e n d a n t ' s p e t i t i o n f o r 
a w r i t o f mandamus); Ex p a r t e FMC C o r p . , 599 So. 2d 
592 ( A l a . 1992) (same); Ex p a r t e K lemawesch , 549 So. 
2d 62, 65 ( A l a . 1989) ( i s s u i n g t h e w r i t and 
d i r e c t i n g t h e t r i a l c o u r t ' t o s e t a s i d e i t s o r d e r 
d e n y i n g [ t h e d e f e n d a n t ' s ] m o t i o n t o q u a s h s e r v i c e 
o r , i n t h e a l t e r n a t i v e , t o d i s m i s s , and t o e n t e r an 
o r d e r g r a n t i n g t h e m o t i o n ' ) . I n Snow, S t o v e r , FMC 
C o r p . , and Klemawesch , t h e p l a i n t i f f amended h i s o r 
h e r c o m p l a i n t , p u r p o r t i n g t o s u b s t i t u t e t h e t r u e 
name o f a f i c t i t i o u s l y named d e f e n d a n t . In e a c h 
c a s e , t h e p l a i n t i f f ' s c l a i m a g a i n s t t h e n e w l y named 
d e f e n d a n t w o u l d have been b a r r e d by t h e a p p l i c a b l e 
s t a t u t e o f l i m i t a t i o n s i f t h e p l a i n t i f f ' s amendment 
d i d n o t , p u r s u a n t t o R u l e 1 5 ( c ) , A l a . R. C i v . P., 
r e l a t e b a c k t o t h e f i l i n g o f t h e p l a i n t i f f ' s 
o r i g i n a l c o m p l a i n t . " 

Ex p a r t e J a c k s o n , 780 So. 2d 681, 684 ( A l a . 2 0 0 0 ) . 

I I I . A n a l y s i s 

A. M o t i o n t o D i s m i s s and R u l e 54(b) C e r t i f i c a t i o n 
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We f i r s t a d d r e s s P y n e s ' s argument t h a t NHM's p e t i t i o n f o r 

a w r i t o f mandamus i s u n t i m e l y b e c a u s e NHM d i d n o t a p p e a l t h e 

t r i a l c o u r t ' s o r d e r o f December 1, 2010, d e n y i n g NHM's m o t i o n 

t o d i s m i s s , w h i c h t h e t r i a l c o u r t c e r t i f i e d as a f i n a l 

j u dgment p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. R u l e 

2 1 ( a ) ( 3 ) , A l a . R. App. P., p r o v i d e s t h a t a p e t i t i o n f o r a w r i t 

o f mandamus " s h a l l be f i l e d w i t h i n a r e a s o n a b l e t i m e " and 

f u r t h e r e x p l a i n s t h a t " [ t ] h e p r e s u m p t i v e l y r e a s o n a b l e t i m e f o r 

f i l i n g a p e t i t i o n s e e k i n g r e v i e w o f an o r d e r o f a t r i a l c o u r t 

o r o f a l o w e r a p p e l l a t e c o u r t s h a l l be t h e same as t h e t i m e 

f o r t a k i n g an a p p e a l , " w h i c h i s 42 d a y s . As we u n d e r s t a n d 

P y n e s ' s argument, he c o n t e n d s t h a t b e c a u s e NHM d i d n o t f i l e 

i t s p e t i t i o n f o r a w r i t o f mandamus w i t h i n t h e 42-day p e r i o d 

f o l l o w i n g t h e e n t r y o f t h e December 1, 2010, o r d e r , t h e 

p e t i t i o n was u n t i m e l y . We d i s a g r e e . 

F o r an o r d e r t o be s u s c e p t i b l e t o R u l e 54(b) 

c e r t i f i c a t i o n , t h e o r d e r must d i s p o s e o f a t l e a s t one o f a 

number o f c l a i m s o r one o f m u l t i p l e p a r t i e s , must make an 

e x p r e s s d e t e r m i n a t i o n t h a t t h e r e i s no j u s t r e a s o n f o r d e l a y , 

and must e x p r e s s l y d i r e c t t h e e n t r y o f a judgment as t o t h a t 

c l a i m o r t h a t p a r t y . Jakeman v. L a w r e n c e Group Mgmt. Co., 82 
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So. 3d 655, 659 ( A l a . 2011) ( c i t i n g C o mmittee Comments on 1973 

A d o p t i o n o f R u l e 5 4 ( b ) , A l a . R. C i v . P . ) . B e c a u s e a d e n i a l o f 

a m o t i o n t o d i s m i s s does n o t d i s p o s e o f a c l a i m , t h e p u r p o r t e d 

R u l e 54(b) c e r t i f i c a t i o n o f f i n a l i t y was i n e f f e c t i v e h e r e . 

" P u r s u a n t t o R u l e 5 4 ( b ) , a t r i a l c o u r t may 
d i r e c t 'the e n t r y o f a f i n a l judgment as t o one o r 
more b u t f e w e r t h a n a l l o f t h e c l a i m s o r p a r t i e s . ' 
B u t R u l e 54(b) makes an o r d e r f i n a l - - a n d t h e r e f o r e 
a p p e a l a b l e - - ' o n l y where t h e t r i a l c o u r t "has 
c o m p l e t e l y d i s p o s e d o f one o f a number o f c l a i m s , o r 
one o f m u l t i p l e p a r t i e s . " ' T anner v. Alabama Power  
Co., 617 So. 2d 656, 656 ( A l a . 1993) ( q u o t i n g 
C ommittee Comments on t h e 1973 a d o p t i o n o f R u l e 
5 4 ( b ) ) ( e m p h a s i s added i n T a n n e r ) . I n o t h e r w o r d s , 
f o r a R u l e 54(b) c e r t i f i c a t i o n o f f i n a l i t y t o be 
e f f e c t i v e , i t must f u l l y a d j u d i c a t e a t l e a s t one 
c l a i m o r f u l l y d i s p o s e o f t h e c l a i m s as t h e y r e l a t e 
t o a t l e a s t one p a r t y . " 

Haynes v. A l f a F i n . C o r p . , 730 So. 2d 178, 181 ( A l a . 1 9 9 9 ) . 

"An a p p e a l w i l l n o t l i e f r o m a n o n f i n a l j u d g m e n t . " Baugus v.  

C i t y o f F l o r e n c e , 968 So. 2d 529, 531 ( A l a . 2 0 0 7 ) . T h e r e f o r e , 

t h e f a c t t h a t NHM d i d n o t a p p e a l f r o m t h e n o n f i n a l o r d e r 

d e n y i n g NHM's m o t i o n t o d i s m i s s had no e f f e c t on i t s l a t e r 

m o t i o n f o r a summary j u d g m e n t o r i t s p e t i t i o n f o r a w r i t o f 

mandamus f i l e d a f t e r t h e d e n i a l o f t h a t summary-judgment 

m o t i o n . 3 

3 R u l e 5, A l a . R. App. P., p r o v i d e s a p r o c e s s by w h i c h a 
p a r t y can s e e k p e r m i s s i o n t o f i l e an a p p e a l c h a l l e n g i n g an 
i n t e r l o c u t o r y o r d e r i n c i v i l c a s e s u n d e r l i m i t e d 

11 



1110240 

The t r i a l c o u r t ' s o r d e r d e n y i n g NHM's summary-judgment 

m o t i o n was e n t e r e d on November 8, 2011. NHM f i l e d i t s 

p e t i t i o n f o r a w r i t o f mandamus on November 22, 2011, w e l l 

w i t h i n t h e 42-day p r e s u m p t i v e l y r e a s o n a b l e t i m e . The p e t i t i o n 

t h u s was t i m e l y f i l e d . 

B. M o t i o n f o r a Summary Judgment 

We n e x t a d d r e s s w h e t h e r P y n e s ' s s e c o n d amended c o m p l a i n t , 

f i l e d on J a n u a r y 6, 2010, a f t e r t h e e x p i r a t i o n o f t h e t w o - y e a r 

l i m i t a t i o n s p e r i o d f o r b r i n g i n g a w r o n g f u l - d e a t h a c t i o n , see 

§ 6-5-410, A l a . Code 1975, s u b s t i t u t i n g NHM f o r t h e 

f i c t i t i o u s l y named p a r t y i n t h e o r i g i n a l c o m p l a i n t , r e l a t e d 

b a c k t o t h e f i l i n g o f h i s o r i g i n a l c o m p l a i n t on M a r c h 6, 2009. 

R u l e s 9(h) and 1 5 ( c ) ( 4 ) , A l a . R. C i v . P., " ' " a l l o w a p l a i n t i f f 

t o a v o i d t h e b a r o f a s t a t u t e o f l i m i t a t i o n s by f i c t i t i o u s l y 

n aming d e f e n d a n t s f o r w h i c h a c t u a l p a r t i e s can l a t e r be 

s u b s t i t u t e d . " ' " Ex p a r t e T a t e & L y l e S u c r a l o s e , I n c . , 81 So. 

3d 1217, 1220 ( A l a . 2011) ( q u o t i n g Ex p a r t e C h e m i c a l Lime o f  

A l a b a m a , I n c . , 916 So. 2d 594, 597 ( A l a . 2 0 0 5 ) , q u o t i n g i n 

t u r n F u l m e r v. C l a r k E q u i p . Co., 654 So. 2d 45, 46 ( A l a . 

c i r c u m s t a n c e s , b u t NHM d i d n o t s e e k s u c h a p e r m i s s i v e a p p e a l 
i n t h i s c a s e . B e c a u s e t h a t q u e s t i o n was p r e s e n t e d t o u s , we 
e x p r e s s no o p i n i o n on w h e t h e r we w o u l d have g r a n t e d s u c h a 
r e q u e s t . 
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1 9 9 5 ) ) . F i c t i t i o u s - p a r t y p r a c t i c e i s g o v e r n e d by R u l e 9 ( h ) , 

w h i c h p r o v i d e s : 

"When a p a r t y i s i g n o r a n t o f t h e name o f an 
o p p o s i n g p a r t y and so a l l e g e s i n t h e p a r t y ' s 
p l e a d i n g , t h e o p p o s i n g p a r t y may be d e s i g n a t e d by 
any name, and when t h a t p a r t y ' s t r u e name i s 
d i s c o v e r e d , t h e p r o c e s s and a l l p l e a d i n g s and 
p r o c e e d i n g s i n t h e a c t i o n may be amended by 
s u b s t i t u t i n g t h e t r u e name." 

Under R u l e 1 5 ( c ) ( 4 ) , an amendment o f a p l e a d i n g r e l a t e s b a c k 

" t o t h e d a t e o f t h e o r i g i n a l p l e a d i n g when ... r e l a t i o n b a c k 

i s p e r m i t t e d by p r i n c i p l e s a p p l i c a b l e t o f i c t i t i o u s p a r t y 

p r a c t i c e p u r s u a n t t o R u l e 9 ( h ) . " 

I n o r d e r t o a v o i d t h e b a r o f a s t a t u t e o f l i m i t a t i o n s 

when a p l a i n t i f f amends a c o m p l a i n t t o i d e n t i f y a f i c t i t i o u s l y 

named d e f e n d a n t on t h e o r i g i n a l c o m p l a i n t , t h e p l a i n t i f f : (1) 

must have a d e q u a t e l y d e s c r i b e d t h e f i c t i t i o u s l y named 

d e f e n d a n t i n t h e o r i g i n a l c o m p l a i n t ; (2) must have s t a t e d a 

c a u s e o f a c t i o n a g a i n s t t h e f i c t i t i o u s l y named d e f e n d a n t i n 

t h e body o f t h e o r i g i n a l c o m p l a i n t ; (3) must have been 

i g n o r a n t o f t h e t r u e i d e n t i t y o f t h e f i c t i t i o u s l y named 

d e f e n d a n t ; and, (4) must have u s e d due d i l i g e n c e i n a t t e m p t i n g 

t o d i s c o v e r t h e t r u e i d e n t i t y o f t h e f i c t i t i o u s l y named 
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d e f e n d a n t . Ex p a r t e T a t e & L y l e S u c r a l o s e , 81 So. 3d a t 1220-

21. In a d d i t i o n , 

" ' [ a ] p l a i n t i f f i s i g n o r a n t o f t h e i d e n t i t y 
o f a f i c t i t i o u s l y named d e f e n d a n t when, 
a f t e r e x e r c i s i n g due d i l i g e n c e t o a s c e r t a i n 
t h e i d e n t i t y o f t h e p a r t y i n t e n d e d t o be 
s u e d , he l a c k s k n o w ledge a t t h e t i m e o f t h e 
f i l i n g o f t h e c o m p l a i n t o f f a c t s i n d i c a t i n g 
t o h i m t h a t t h e s u b s t i t u t e d p a r t y was t h e 
p a r t y i n t e n d e d t o be s u e d . L i k e w i s e , t o 
i n v o k e t h e r e l a t i o n - b a c k p r i n c i p l e o f R u l e 
1 5 ( c ) , a p l a i n t i f f , a f t e r f i l i n g s u i t , must 
p r o c e e d i n a r e a s o n a b l y d i l i g e n t manner t o 
d e t e r m i n e t h e t r u e i d e n t i t y o f a 
f i c t i t i o u s l y named d e f e n d a n t and t o amend 
h i s c o m p l a i n t a c c o r d i n g l y . ' 

"Ex p a r t e FMC C o r p . , 599 So. 2d 592, 593-94 ( A l a . 
1 9 9 2 ) ) . The t e s t f o r d e t e r m i n i n g w h e t h e r a p a r t y 
e x e r c i s e d due d i l i g e n c e i n a t t e m p t i n g t o a s c e r t a i n 
t h e i d e n t i t y o f t h e f i c t i t i o u s l y named d e f e n d a n t i s 
'whether t h e p l a i n t i f f knew, o r s h o u l d have known, 
o r was on n o t i c e , t h a t t h e s u b s t i t u t e d d e f e n d a n t s 
were i n f a c t t h e p a r t i e s d e s c r i b e d f i c t i t i o u s l y . ' 
D a v i s v. Mims, 510 So. 2d 227, 229 ( A l a . 1 9 8 7 ) . 

"As e v i d e n c e o f due d i l i g e n c e , t h i s C o u r t l o o k s 
t o , among o t h e r t h i n g s , w h e t h e r t h e p l a i n t i f f has 
c o n d u c t e d f o r m a l o r i n f o r m a l d i s c o v e r y . ' A l t h o u g h 
i t i s t r u e t h a t f o r m a l d i s c o v e r y i s n o t t h e o n l y 
method o f d e t e r m i n i n g t h e i d e n t i t y o f a f i c t i t i o u s l y 
named d e f e n d a n t , i t commonly i s v i t a l t o 
d e m o n s t r a t i n g due d i l i g e n c e b e c a u s e i t p r o v i d e s 
o b j e c t i v e e v i d e n c e o f t h e p l a i n t i f f ' s c a s e 
a c t i v i t y . ' Ex p a r t e H e n s e l P h e l p s C o n s t r . Co., 7 
So. 3d 999, 1004 ( A l a . 2008 ). The c o n d u c t i n g o f 
f o r m a l d i s c o v e r y does n o t n e c e s s a r i l y p r o v e due 
d i l i g e n c e , h owever. See, e.g., J o n e s v. R e s o r c o n ,  
I n c . , 604 So. 2d 370, 373 ( A l a . 1 992) ( f i n d i n g a 
l a c k o f due d i l i g e n c e where t h e p l a i n t i f f f a i l e d t o 
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s e e k a c o u r t o r d e r p e r m i t t i n g i n s p e c t i o n o f a f a n 
a f t e r t h e d e f e n d a n t r e f u s e d t o a l l o w t h e p l a i n t i f f ' s 
r e q u e s t e d a c c e s s t o t h e f a n ; i n s p e c t i o n o f t h e f a n 
t h a t a l l e g e d l y c a u s e d t h e p l a i n t i f f ' s i n j u r y w o u l d 
have r e v e a l e d t h e name o f t h e f a n ' s m a n u f a c t u r e r ) . 

" T h i s C o u r t has f o u n d a l a c k o f due d i l i g e n c e 
e v en when a p l a i n t i f f has c o n d u c t e d b o t h f o r m a l and 
i n f o r m a l d i s c o v e r y . See, e.g., Ex p a r t e M o b i l e  
I n f i r m a r y A s s ' n , 74 So. 3d 424 ( A l a . 2011) ( f i n d i n g 
a l a c k o f due d i l i g e n c e where t h e p l a i n t i f f had 
i n q u i r e d i n f o r m a l l y o f d e f e n s e c o u n s e l as t o who 
s h o u l d be t h e p r o p e r d e f e n d a n t s , had s e a r c h e d t h e 
Alabama S e c r e t a r y o f S t a t e ' s Web s i t e , and had 
p r o p o u n d e d i n t e r r o g a t o r i e s d i r e c t e d a t d e t e r m i n i n g 
t h e p r o p e r i d e n t i t i e s o f t h e d e f e n d a n t s , b u t w a i t e d 
u n t i l a f t e r t h e l i m i t a t i o n s p e r i o d had e x p i r e d t o 
amend t h e c o m p l a i n t ) . See a l s o C r o w l v. Kayo O i l  
Co., 848 So. 2d 930 ( A l a . 2002) ( f i n d i n g a l a c k o f 
due d i l i g e n c e where t h e p l a i n t i f f was r e l y i n g on 
i n t e r r o g a t o r i e s t o d e t e r m i n e t h e i d e n t i t i e s o f t h e 
d e f e n d a n t s , and t h e d e f e n d a n t s n e v e r a n s w e r e d t h e 
i n t e r r o g a t o r i e s ) . " 

Ex p a r t e T a t e & L y l e S u c r a l o s e , 81 So. 2d a t 1221. " I n a c a s e 

i n v o l v i n g f i c t i t i o u s l y named d e f e n d a n t s , t h e answer t o [ t h e ] 

q u e s t i o n [ w h e t h e r an amendment r e l a t e s b a c k t o t h e f i l i n g o f 

t h e o r i g i n a l c o m p l a i n t as p e r m i t t e d by R u l e s 9(h) and 1 5 ( c ) , 

A l a . R. C i v . P.,] depends upon t h e p l a i n t i f f ' s c o n d u c t . " Ex 

p a r t e M o b i l e I n f i r m a r y A s s ' n , 74 So. 3d 424, 428 ( A l a . 2 0 1 1 ) . 

NHM d i s p u t e s t h a t Pynes s t a t e d a c a u s e o f a c t i o n a g a i n s t 

i t , t h a t he a d e q u a t e l y d e s c r i b e d NHM's r o l e as i t r e l a t e d t o 

H o u s t o n ' s d e a t h , and t h a t Pynes was i g n o r a n t o f t h e i d e n t i t y 
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o f NHM when NHM was i d e n t i f i e d o n l y as a f i c t i t i o u s l y named 

d e f e n d a n t i n t h e o r i g i n a l c o m p l a i n t . H o u s t o n d i e d on M a r c h 9, 

2007; Pynes had two y e a r s f r o m t h a t d a t e i n w h i c h t o f i l e a 

w r o n g f u l - d e a t h a c t i o n . See § 6-5-410, A l a . Code 1975 ("A 

p e r s o n a l r e p r e s e n t a t i v e may commence an a c t i o n ... f o r t h e 

w r o n g f u l a c t , o m i s s i o n , o r n e g l i g e n c e o f any p e r s o n , p e r s o n s , 

o r c o r p o r a t i o n ... whereby t h e d e a t h o f h i s t e s t a t o r o r 

i n t e s t a t e was c a u s e d Such a c t i o n must be commenced w i t h i n 

two y e a r s f r o m and a f t e r t h e d e a t h o f t h e t e s t a t o r o r 

i n t e s t a t e . " ) . 4 Pynes f i l e d h i s o r i g i n a l c o m p l a i n t on M a r c h 6, 

2009, j u s t a few days b e f o r e t h e t w o - y e a r l i m i t a t i o n s p e r i o d 

e x p i r e d . Pynes s u b s t i t u t e d NHM f o r t h e f i c t i t i o u s l y named 

d e f e n d a n t on J a n u a r y 6, 2010, i n h i s s e c o n d amended c o m p l a i n t . 

The d e t e r m i n a t i v e i s s u e i s w h e t h e r t h a t amendment r e l a t e s b a c k 

t o t h e f i l i n g o f t h e o r i g i n a l c o m p l a i n t as p e r m i t t e d by R u l e 

1 5 ( c ) , A l a . R. C i v . P. B e c a u s e Pynes f a i l e d t o a d e q u a t e l y 

d e s c r i b e i n t h e o r i g i n a l c o m p l a i n t t h e f i c t i t i o u s l y named 

d e f e n d a n t f o r w h i c h he s u b s t i t u t e d NHM; f a i l e d t o s t a t e a 

c l a i m a g a i n s t t h a t f i c t i t i o u s l y named d e f e n d a n t i n t h e body o f 

4 S e c t i o n 6-5-410 was amended e f f e c t i v e June 9, 2011; t h e 
amendment a p p l i e s o n l y t o a c t i o n s f i l e d a f t e r June 9, 2011. 
See § 6 - 5 - 4 1 0 ( f ) . 
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t h e o r i g i n a l c o m p l a i n t ; f a i l e d t o d e m o n s t r a t e t h a t he was 

i g n o r a n t o f t h e t r u e i d e n t i t y o f t h a t f i c t i t i o u s l y named 

d e f e n d a n t ; and f a i l e d t o e x e r c i s e due d i l i g e n c e t o a s c e r t a i n 

t h e t r u e i d e n t i t y o f t h a t f i c t i t i o u s l y named d e f e n d a n t , t h e 

s e c o n d amended c o m p l a i n t does n o t r e l a t e b a c k t o P y n e s ' s 

o r i g i n a l c o m p l a i n t . 

N e i t h e r t h e o r i g i n a l c o m p l a i n t n o r t h e f i r s t amended 

c o m p l a i n t s t a t e d a c a u s e o f a c t i o n a g a i n s t a l o n g - t e r m - c a r e 

f a c i l i t y o r a d e q u a t e l y d e s c r i b e d a l o n g - t e r m - c a r e f a c i l i t y ' s 

r o l e as i t r e l a t e d t o H o u s t o n ' s d e a t h . M o r e o v e r , even t h o u g h 

Pynes was on n o t i c e t h a t t h e a r e a w i t h i n J a c k s o n H o s p i t a l i n 

w h i c h l o n g - t e r m c a r e was p r o v i d e d was i d e n t i f i e d by s e v e r a l 

d i f f e r e n t names, Pynes d i d n o t a t t e m p t t o d i s c o v e r NHM's t r u e 

i d e n t i t y i n a t i m e l y f a s h i o n . I n h i s b r i e f i n r e s p o n s e t o 

NHM's p e t i t i o n , Pynes s t a t e d t h a t when he f i l e d h i s o r i g i n a l 

c o m p l a i n t , he was n o t s u r e w h e t h e r NHM was an e n t i t y s e p a r a t e 

f r o m J a c k s o n H o s p i t a l b e c a u s e , he s a y s , H o u s t o n " r e m a i n e d a t 

t h e same p h y s i c a l l o c a t i o n w i t h i n , J a c k s o n H o s p i t a l , 

t h r o u g h o u t t h e p e r t i n e n t t i m e f r a m e " P y n e s ' s b r i e f , a t 

12. However, i n a n o t h e r s e c t i o n o f h i s b r i e f Pynes s t a t e s 

t h a t H o u s t o n "was t r a n s f e r r e d t o a n o t h e r w i n g w i t h i n D e f e n d a n t 
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J a c k s o n H o s p i t a l ' s f a c i l i t y on November 28, 2006." P y n e s ' s 

b r i e f , a t 15. Pynes a l s o a c k n o w l e d g e s t h a t f o u r d i f f e r e n t 

names f o r NHM a r e u s e d i n H o u s t o n ' s m e d i c a l r e c o r d s t h a t were 

p r o v i d e d t o h i s l a w y e r s . D e s p i t e H o u s t o n ' s t r a n s f e r d u r i n g 

h i s h o s p i t a l i z a t i o n and t h e d i f f e r e n t names o f t h e e n t i t i e s i n 

H o u s t o n ' s m e d i c a l r e c o r d s , Pynes c o n d u c t e d no d i s c o v e r y 

w h a t s o e v e r t o d e t e r m i n e t h e c o r r e c t e n t i t y t h a t s h o u l d have 

been s u e d . Such d i s c o v e r y - - o r l a c k t h e r e o f - - i s c o n s i d e r e d 

v i t a l e v i d e n c e by t h i s C o u r t i n d e m o n s t r a t i n g due d i l i g e n c e . 

T a t e & L y l e S u c r a l o s e , 81 So. 3d a t 1221. T h e r e s i m p l y i s no 

e v i d e n c e i n t h e m a t e r i a l s b e f o r e us t h a t Pynes e x e r c i s e d due 

d i l i g e n c e i n l e a r n i n g t h e t r u e i d e n t i t y o f NHM. 

P y n e s ' s f a i l u r e t o d e m o n s t r a t e t h a t he i s e n t i t l e d t o t h e 

r e l i e f a f f o r d e d by R u l e s 9(h) and 1 5 ( c ) ( 4 ) and h i s l a c k o f due 

d i l i g e n c e p r e v e n t t h e s e c o n d amended c o m p l a i n t f r o m r e l a t i n g 

b a c k t o h i s o r i g i n a l c o m p l a i n t . The t w o - y e a r s t a t u t e o f 

l i m i t a t i o n s f o r a w r o n g f u l - d e a t h c l a i m t h e r e f o r e was n o t 

t o l l e d , and P y n e s ' s w r o n g f u l - d e a t h c l a i m a g a i n s t NHM i s 

t i m e - b a r r e d . 
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I n h i s b r i e f , Pynes a r g u e s t h a t t h i s c a s e i n v o l v e s 

r e l a t i o n - b a c k a n a l y s i s p u r s u a n t t o R u l e 1 5 ( c ) ( 3 ) , A l a . R. C i v . 

P. R u l e 1 5 ( c ) ( 3 ) p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( c ) R e l a t i o n B a ck o f Amendments. An amendment 
o f a p l e a d i n g r e l a t e s b a c k t o t h e d a t e o f t h e 
o r i g i n a l p l e a d i n g when 

f i 

"(3) t h e amendment, o t h e r t h a n one naming a 
p a r t y u n d e r t h e p a r t y ' s t r u e name a f t e r h a v i n g been 
i n i t i a l l y s u e d u n d e r a f i c t i t i o u s name, changes t h e 
p a r t y o r t h e naming o f t h e p a r t y a g a i n s t whom a 
c l a i m i s a s s e r t e d i f t h e f o r e g o i n g p r o v i s i o n (2) i s 
s a t i s f i e d [ 5 ] and, w i t h i n t h e a p p l i c a b l e p e r i o d o f 
l i m i t a t i o n s o r one h u n d r e d t w e n t y (120) days o f t h e 
commencement o f t h e a c t i o n , w h i c h e v e r comes l a t e r , 
t h e p a r t y t o be b r o u g h t i n by amendment (A) has 
r e c e i v e d s u c h n o t i c e o f t h e i n s t i t u t i o n o f t h e 
a c t i o n t h a t t h e p a r t y w i l l n o t be p r e j u d i c e d i n 
m a i n t a i n i n g a d e f e n s e on t h e m e r i t s , and (B) knew o r 
s h o u l d have known t h a t , b u t f o r a m i s t a k e c o n c e r n i n g 
t h e i d e n t i t y o f t h e p r o p e r p a r t y , t h e a c t i o n w o u l d 
have been b r o u g h t a g a i n s t t h e p a r t y " 

I n t h i s c a s e , P y n e s , i n t h e o r i g i n a l c o m p l a i n t , named 

" J a c k s o n H o s p i t a l , Dr. Mukesh P a t e l , and ' F a c t i t i o u s [ s i c ] 

p a r t y 'A', 'B' b e i n g t h a t p e r s o n and o r a g e n t f o r NOLAND 

COMPANY, whose t r u e name and l e g a l d e s c r i p t i o n s [ a r e ] 

o t h e r w i s e unknown t o P l a i n t i f f b u t w i l l be s u p p l i e d by 

5 P r o v i s i o n (2) s t a t e s t h a t t h e p l e a d i n g r e l a t e s b a c k when 
" t h e c l a i m o r d e f e n s e a s s e r t e d i n t h e amended p l e a d i n g a r o s e 
o u t o f t h e c o n d u c t , t r a n s a c t i o n , o r o c c u r r e n c e s e t f o r t h o r 
a t t e m p t e d t o be s e t f o r t h i n t h e o r i g i n a l p l e a d i n g " 
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amendment when a s c e r t a i n e d . " An amendment m e r e l y s u b s t i t u t i n g 

a named p a r t y f o r a f i c t i t i o u s l y named p a r t y r e l a t e s b a c k o n l y 

i f t h e p r o v i s i o n s o f R u l e 9(h) a r e s a t i s f i e d , i . e . , i f t h e 

p l a i n t i f f " i s i g n o r a n t o f t h e name o f an o p p o s i n g p a r t y and so 

a l l e g e s " i n t h e o r i g i n a l c o m p l a i n t . 

IV. C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t NHM has 

e s t a b l i s h e d a c l e a r l e g a l r i g h t t o t h e r e l i e f s o u g h t . 

A c c o r d i n g l y , we g r a n t t h e p e t i t i o n and i s s u e t h e w r i t 

d i r e c t i n g t h e Montgomery C i r c u i t C o u r t t o e n t e r a summary 

judgment i n f a v o r o f NHM i n P y n e s ' s w r o n g f u l - d e a t h a c t i o n 

a g a i n s t i t . 
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