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THOMAS, J u d g e . 

M a s t e r b r a n d C a b i n e t s , I n c . ( " M a s t e r b r a n d " ) , a p p e a l s f r o m 

a j u d g m e n t a w a r d i n g w o r k e r s ' c o m p e n s a t i o n b e n e f i t s t o M e l e y a 

G i l m o r e . The T a l l a d e g a C i r c u i t C o u r t f o u n d t h a t G i l m o r e was 

p e r m a n e n t l y a nd t o t a l l y d i s a b l e d as a r e s u l t o f an i n j u r y she 
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s u f f e r e d i n a w o r k - r e l a t e d a c c i d e n t , and i t a w a r d e d b e n e f i t s 

a c c o r d i n g l y . We a f f i r m . 

P r o c e d u r a l B a c k g r o u n d 

On O c t o b e r 12, 2007, G i l m o r e f i l e d a c o m p l a i n t s e e k i n g 

w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , a l l e g i n g t h a t she h a d b e e n 

i n j u r e d i n a J a n u a r y 29, 2003, w o r k - r e l a t e d a c c i d e n t , t h a t h a d 

r e n d e r e d h e r p e r m a n e n t l y and t o t a l l y d i s a b l e d ; M a s t e r b r a n d 

a n s w e r e d t h e c o m p l a i n t , d e n y i n g t h e m a t e r i a l a l l e g a t i o n s . On 

O c t o b e r 30, 2007, t h e t r i a l c o u r t e n t e r e d a p r e t r i a l 

s c h e d u l i n g o r d e r ("the s c h e d u l i n g o r d e r " ) , w h i c h , among o t h e r 

t h i n g s , p r o v i d e d d i s c o v e r y d e a d l i n e s . The p a r t i e s c o n d u c t e d 

d i s c o v e r y . 

On November 22, 2010, M a s t e r b r a n d f i l e d a n o t i c e t o t a k e 

t h e d e p o s i t i o n o f Don H o f f m a n ; on November 24, 2010, 

M a s t e r b r a n d f i l e d a n o t i c e t o t a k e t h e d e p o s i t i o n o f Dean 

W e n n e r b e r g . On November 23, 2010, G i l m o r e f i l e d a m o t i o n t o 

q u a s h M a s t e r b r a n d ' s n o t i c e o f d e p o s i t i o n o f Ho f f m a n . She 

l a t e r f i l e d a m o t i o n r e q u e s t i n g t h a t h e r m o t i o n t o q u a s h t h e 

d e p o s i t i o n o f Hoffman a l s o a p p l y t o t h e n o t i c e o f d e p o s i t i o n 

o f W e n n e r b e r g . I n h e r m o t i o n s t o q u a s h , she a r g u e d t h a t t h e 

s c h e d u l i n g o r d e r p r o h i b i t e d M a s t e r b r a n d f r o m t a k i n g H o f f m a n ' s 
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and W e n n e r b e r g ' s d e p o s i t i o n s ("the Empi d e p o s i t i o n s " ) b e c a u s e , 

she c o n t e n d e d , no f u r t h e r d i s c o v e r y was t o be c o n d u c t e d by t h e 

p a r t i e s b e c a u s e t h e d i s c o v e r y c u t o f f d a t e h a d p a s s e d . 

A d d i t i o n a l l y , she a r g u e d t h a t t h e d e p o n e n t s were n o t l i s t e d on 

M a s t e r b r a n d ' s w i t n e s s l i s t , t h a t she was unaware o f t h e 

p r o p o s e d d e p o n e n t s ' o c c u p a t i o n s o r t h e i r i n v o l v e m e n t i n t h e 

a c t i o n , and t h a t h e r c o u n s e l was u n a b l e t o a t t e n d t h e 

d e p o s i t i o n s i n p e r s o n o r t e l e p h o n i c a l l y on t h e d a t e n o t i c e d i n 

t h e n o t i c e s o f d e p o s i t i o n s f i l e d w i t h t h e t r i a l c o u r t . I n 

r e s p o n s e t o t h e m o t i o n s t o q u a s h t h e Empi d e p o s i t i o n s , 

M a s t e r b r a n d a r g u e d t h a t t h e s c h e d u l i n g o r d e r was i n a p p l i c a b l e 

b e c a u s e t h e Empi d e p o s i t i o n s were t o be u s e d a t t r i a l as 

t e s t i m o n y and n o t f o r d i s c o v e r y p u r p o s e s and, a l t e r n a t i v e l y , 

t h a t t h e d i s c o v e r y c u t o f f d a t e h a d n o t b e e n t r i g g e r e d b e c a u s e , 

i t s a i d , G i l m o r e h a d f a i l e d t o p r o v i d e i t w i t h w r i t t e n n o t i c e 

o f maximum m e d i c a l i m p r o v e m e n t ("MMI") as r e q u i r e d i n t h e 

s c h e d u l i n g o r d e r . A d d i t i o n a l l y , M a s t e r b r a n d s t a t e d t h a t 

G i l m o r e ' s c o u n s e l ' s u n a v a i l a b i l i t y on t h e s c h e d u l e d d a t e d i d 

n o t c o n s t i t u t e g r o u n d s t o q u a s h t h e n o t i c e s o f d e p o s i t i o n s , 

and i t s t a t e d t h a t i t w o u l d r e s c h e d u l e t h e d e p o s i t i o n s a t a 

d a t e and t i m e c o n v e n i e n t f o r G i l m o r e ' s c o u n s e l t o a t t e n d 
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e i t h e r i n p e r s o n o r t e l e p h o n i c a l l y . On November 30, 2010, t h e 

t r i a l c o u r t g r a n t e d G i l m o r e ' s m o t i o n s t o q u a s h t h e Empi 

d e p o s i t i o n s . 

On December 1, 2010, M a s t e r b r a n d f i l e d a m o t i o n t o 

r e c o n s i d e r t h e t r i a l c o u r t ' s d e c i s i o n t o g r a n t G i l m o r e ' s 

m o t i o n s t o q u a s h t h e Empi d e p o s i t i o n s . 1 On December 1, 2010, 

M a s t e r b r a n d f i l e d a " n o t i c e o f t r i a l d e p o s i t i o n o f Don 

H o f f m a n " and a " n o t i c e o f t r i a l d e p o s i t i o n o f Dean 

W e n n e r b e r g . " M a s t e r b r a n d p r o c e e d e d t o t a k e H o f f m a n ' s and 

W e n n e r b e r g ' s d e p o s i t i o n s on December 7, 2010. A l t h o u g h 

M a s t e r b r a n d r e s c h e d u l e d t h e d e p o s i t i o n s , n o t i f i e d G i l m o r e ' s 

c o u n s e l o f t h e new d a t e , and p r o v i d e d G i l m o r e ' s c o u n s e l 

t e l e p h o n i c a c c e s s t o p a r t i c i p a t e i n t h e d e p o s i t i o n s , G i l m o r e ' s 

c o u n s e l d i d n o t a t t e n d o r t e l e p h o n i c a l l y p a r t i c i p a t e i n t h e 

d e p o s i t i o n s b a s e d on t h e f a c t s t h a t t h e t r i a l c o u r t h a d 

g r a n t e d t h e m o t i o n s t o q u a s h and t h a t t h e Empi d e p o s i t i o n s 

were t a k e n a mere n i n e d a y s b e f o r e t r i a l ; t h u s , G i l m o r e ' s 

c o u n s e l d i d n o t c r o s s - e x a m i n e e i t h e r H o f f m a n o r W e n n e r b e r g . 

On December 16, 2010, t h e t r i a l c o u r t c o n d u c t e d a t r i a l 

a t w h i c h i t h e a r d o r e t e n u s t e s t i m o n y . A t t h e s t a r t o f t h e 

1The t r i a l c o u r t o r a l l y d e n i e d t h i s m o t i o n a t t r i a l . 
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t r i a l , M a s t e r b r a n d a t t e m p t e d t o e n t e r t h e Empi d e p o s i t i o n s 

i n t o e v i d e n c e and t h e t r i a l c o u r t d e n i e d t h a t r e q u e s t . A f t e r 

h e a r i n g t h e t e s t i m o n y a t t r i a l a nd c o n s i d e r i n g t h e e v i d e n t i a r y 

s u b m i s s i o n s o f t h e p a r t i e s , i n c l u d i n g m e d i c a l r e c o r d s a n d t h e 

d e p o s i t i o n t e s t i m o n y o f D r . M i c h e l l e T u r n l e y , G i l m o r e ' s 

t r e a t i n g p h y s i c i a n , t h e t r i a l c o u r t e n t e r e d a d e t a i l e d 

j u d g m e n t f i n d i n g t h a t G i l m o r e was p e r m a n e n t l y and t o t a l l y 

d i s a b l e d . On May 12, 2011, M a s t e r b r a n d f i l e d a m o t i o n t o 

a l t e r , amend, o r v a c a t e t h e j u d g m e n t o r , i n t h e a l t e r n a t i v e , 

f o r a new t r i a l . I n i t s p o s t j u d g m e n t m o t i o n , M a s t e r b r a n d 

a s s e r t e d t h a t t h e t r i a l c o u r t h a d e r r e d i n e x c l u d i n g t h e Empi 

d e p o s i t i o n s f r o m e v i d e n c e a t t r i a l a nd t h a t t h e t r i a l c o u r t ' s 

j u d g m e n t was u n s u p p o r t e d b y t h e e v i d e n c e . On May 27, 2011, 

t h e t r i a l c o u r t d e n i e d M a s t e r b r a n d ' s p o s t j u d g m e n t m o t i o n . 

M a s t e r b r a n d f i l e d a t i m e l y n o t i c e o f a p p e a l t o t h i s c o u r t . 

F a c t u a l B a c k g r o u n d 

A t t h e t i m e o f t r i a l , G i l m o r e was a 4 6 - y e a r - o l d h i g h -

s c h o o l g r a d u a t e who h a d w o r k e d as a c a s h i e r , as a manager o f 

a f e e d s t o r e , and as an a s s e m b l y - l i n e w o r k e r a t M a s t e r b r a n d . 

I t was u n d i s p u t e d t h a t she s u f f e r e d a w o r k - r e l a t e d i n j u r y 

w h i l e w o r k i n g f o r M a s t e r b r a n d on J a n u a r y 29, 2 0 0 3 . G i l m o r e 
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be g a n e x p e r i e n c i n g p a i n i n t h e l e f t s i d e o f h e r b o d y a f t e r 

h a v i n g w o r k e d on t h e a s s e m b l y l i n e l i f t i n g c a b i n e t d o o r s . She 

n o t i f i e d M a s t e r b r a n d o f t h e i n j u r y a n d i m m e d i a t e l y s o u g h t 

m e d i c a l t r e a t m e n t . She t e s t i f i e d t h a t a f t e r t h e i n j u r y t h e 

l e f t s i d e o f h e r b o d y a r o u n d h e r n e c k an d h e r l e f t arm h u r t 

and t h a t h e r s u p e r v i s o r s e n t h e r t o M a s t e r b r a n d ' s n u r s e , who, 

i n t u r n , s e n t h e r t o t h e h o s p i t a l f o r m e d i c a l t r e a t m e n t . The 

i n i t i a l t r e a t i n g p h y s i c i a n s d i a g n o s e d a c e r v i c a l s t r a i n and 

recommended p h y s i c a l t h e r a p y . G i l m o r e r e t u r n e d t o work, w i t h 

some r e s t r i c t i o n s , on F e b r u a r y 3, 2003, and, a f t e r c o m p l e t i n g 

f u r t h e r p h y s i c a l t h e r a p y , she r e t u r n e d t o work, w i t h o u t any 

l i m i t a t i o n s , on M a r c h 17, 2 0 0 3 . G i l m o r e t e s t i f i e d t h a t she 

was s t i l l s u f f e r i n g f r o m p a i n d u r i n g t h i s p e r i o d and was 

e x p e r i e n c i n g some numbness i n h e r a r m . 

B a s e d on G i l m o r e ' s c o n t i n u e d c o m p l a i n t s o f p a i n , h e r 

i n i t i a l t r e a t i n g p h y s i c i a n o r d e r e d an M R I . The MRI i n d i c a t e d 

d i s k b u l g e s a t t h e C4-C5 and C5-C6 l e v e l as w e l l as a d i s k 

h e r n i a t i o n a t t h e C6-C7 l e v e l . The i n i t i a l t r e a t i n g p h y s i c i a n 

a g a i n p l a c e d G i l m o r e on s e v e r a l work r e s t r i c t i o n s and r e f e r r e d 

h e r t o D r . James W h i t e , a n e u r o s u r g e o n , who o p i n e d t h a t 

G i l m o r e was a c a n d i d a t e f o r s u r g e r y . G i l m o r e r e q u e s t e d a 
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s e c o n d o p i n i o n a n d demanded a p a n e l o f f o u r p h y s i c i a n s f r o m 

w h i c h she c h o s e Dr. D o n a l d H. S l a p p e y , J r . See § 2 5 - 5 - 7 7 ( a ) , 

A l a . Code 1975. Dr. S l a p p e y p e r f o r m e d a s e c o n d MRI a n d 

d e t e r m i n e d t h a t t h e r e h a d b e e n no c h a n g e s s i n c e t h e f i r s t MRI. 

A d d i t i o n a l l y , he d e t e r m i n e d t h a t G i l m o r e was n o t a s u r g i c a l 

c a n d i d a t e , c o n t i n u e d t r e a t i n g h e r f o r a c e r v i c a l s t r a i n , and 

recommended p h y s i c a l t h e r a p y . Dr. S l a p p e y r e l e a s e d h e r t o 

f u l l work w i t h o u t any l i m i t a t i o n s i n A u g u s t 2003. G i l m o r e 

t e s t i f i e d t h a t she c o n t i n u e d t o e x p e r i e n c e p a i n f r o m t h e t i m e 

she was i n j u r e d on J a n u a r y 29, 2003, u n t i l h e r l a s t d a y o f 

work on O c t o b e r 10, 2003. 

On O c t o b e r 10, 2003, G i l m o r e l e f t h e r employment a t 

M a s t e r b r a n d , and she has n o t b e e n e m p l o y e d s i n c e t h a t d a t e . 

G i l m o r e t e s t i f i e d t h a t , a l t h o u g h she h a d c e a s e d w o r k i n g , she 

w o u l d have " g o o d d a y s and b a d d a y s " and t h a t she c o n t i n u e d t o 

t a k e t h e m e d i c a t i o n Dr. S l a p p e y h a d p r e s c r i b e d f o r h e r . I n 

December 2004, G i l m o r e a g a i n demanded a p a n e l o f f o u r 

p h y s i c i a n s f r o m w h i c h she c h o s e Dr. S w a i d N. S w a i d . She 

c o m p l a i n e d o f c o n s i s t e n t arm and n e c k p a i n w i t h g r e a t e r p a i n 

on t h e l e f t s i d e o f h e r b o d y i n 2004. Dr. S w a i d o r d e r e d a 

t h i r d MRI, w h i c h r e v e a l e d m i l d d i s k b u l g e s a t t h e C4-C5, C5-
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C6, and C6-C7 l e v e l s . He a l s o n o t e d d e g e n e r a t i v e c h a n g e s t o 

G i l m o r e ' s s p i n e . Dr. S w a i d o p i n e d t h a t G i l m o r e was n o t a 

s u r g i c a l c a n d i d a t e and r e f e r r e d h e r t o Dr. M i c h e l l e T u r n l e y 

f o r p a i n management i n F e b r u a r y 2005. 

Dr. T u r n l e y a d m i n i s t e r e d G i l m o r e t r i g g e r - p o i n t i n j e c t i o n s 

a n d p r e s c r i b e d h e r L o r t a b and o t h e r p a i n m e d i c a t i o n s . On 

A u g u s t 11, 2005, Dr. T u r n l e y p l a c e d G i l m o r e a t MMI w i t h no 

i m p a i r m e n t r a t i n g . She a l s o r e f e r r e d G i l m o r e f o r a 

f u n c t i o n a l - c a p a c i t i e s e v a l u a t i o n ("FCE"), w h i c h i n d i c a t e d t h a t 

G i l m o r e ' s a b i l i t y t o l i f t was s i g n i f i c a n t l y i m p a i r e d and t h a t 

h e r l o w e r b o d y f u n c t i o n s , s u c h as s t a n d i n g and w a l k i n g , were 

a l s o o c c a s i o n a l l y i m p a i r e d . A f t e r r e c e i v i n g t h e FCE r e s u l t s , 

Dr. T u r n l e y r e s c i n d e d h e r i n i t i a l i m p a i r m e n t r a t i n g and 

a s s i g n e d G i l m o r e a 4% i m p a i r m e n t r a t i n g i n S eptember 2005 an d 

c e a s e d t r e a t i n g G i l m o r e . 

I n November 2008, G i l m o r e a g a i n s o u g h t m e d i c a l t r e a t m e n t 

f o r h e r p a i n f r o m Dr. T u r n l e y . G i l m o r e t e s t i f i e d t h a t she h a d 

h a d t r o u b l e o b t a i n i n g m e d i c a l t r e a t m e n t t h r o u g h M a s t e r b r a n d 

f r o m S eptember 2005 u n t i l November 2008. She t e s t i f i e d t h a t 

d u r i n g t h a t p e r i o d she c o n t i n u e d t a k i n g t h e m e d i c a t i o n s Dr. 

T u r n l e y h a d i n i t i a l l y p r e s c r i b e d f o r h e r b e c a u s e h e r p e r s o n a l 
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i n t e r n i s t , Dr. Renee D a v i s , h a d c o n t i n u e d t o p r e s c r i b e h e r t h e 

m e d i c a t i o n s d u r i n g t h a t p e r i o d . I n November 2008, Dr. T u r n l e y 

d i a g n o s e d a p e r s i s t e n t c e r v i c a l g i a n e c k p a i n t h a t d i d n o t 

r a d i a t e o u t w a r d o r downward. To t r e a t G i l m o r e ' s p a i n , Dr. 

T u r n l e y p r e s c r i b e d L o r t a b , N u e r o t i n , and F l e x e r i l . F u r t h e r , 

i n December 2009, she o r d e r e d G i l m o r e a TENS u n i t t o manage 

t h e p a i n . A d d i t i o n a l l y , Dr. T u r n l e y a u t h o r i z e d s e v e r a l 

e p i d u r a l b l o c k s i n an a t t e m p t t o manage G i l m o r e ' s p a i n . Dr. 

T u r n l e y t e s t i f i e d t h a t she o r d e r e d a f o u r t h MRI, w h i c h 

i n d i c a t e d o n g o i n g d e g e n e r a t i v e c h a n g e s and showed no 

s u b s t a n t i a l d i f f e r e n c e s f r o m t h e p r e v i o u s MRI t e s t s . Dr. 

T u r n l e y o p i n e d t h a t G i l m o r e was f u n c t i o n a l l y a b l e t o engage i n 

employment i n a l i g h t - w o r k c a t e g o r y , b a s e d on h e r m e d i c a l 

h i s t o r y . She a l s o s t a t e d t h a t , t o a r e a s o n a b l e d e g r e e o f 

m e d i c a l c e r t a i n t y , G i l m o r e ' s c o m p l a i n t s o f d i z z i n e s s , c a r p a l 

t u n n e l syndrome, and arm and h a n d numbness a r e u n r e l a t e d t o 

h e r J a n u a r y 29, 2003, w o r k - r e l a t e d i n j u r y . 

G i l m o r e t e s t i f i e d t h a t t h e m e d i c a t i o n s , t h e TENS u n i t , 

and t h e e p i d u r a l b l o c k s h a d p r o v i d e d some r e l i e f b u t t h a t she 

s u f f e r s f r o m c o n s i s t e n t p a i n a t an 8 on a 1-to-10 s c a l e . She 

f u r t h e r s t a t e d t h a t t h e p a i n i n t e n s i f i e s when she e ngages i n 
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any a c t i v i t y and t h a t she has n o t w o r k e d s i n c e she l e f t 

M a s t e r b r a n d i n 2003 b e c a u s e o f t h e d e b i l i t a t i n g p a i n she 

c o n s i s t e n t l y e x p e r i e n c e s . 

R u s s G u r l e y , M a s t e r b r a n d ' s v o c a t i o n a l e x p e r t , t e s t i f i e d 

t h a t he h a d a s s i g n e d G i l m o r e a " v o c a t i o n a l d i s a b i l i t y o f 40 t o 

45 p e r c e n t , b a s e d p r i m a r i l y Dr. T u r n l e y ' s r e s t r i c t i o n s . " He 

f u r t h e r o p i n e d t h a t , b e c a u s e o f G i l m o r e ' s w ork h i s t o r y , she 

h a d t h e a b i l i t y t o f i n d a j o b i n t h e l i g h t - w o r k c a t e g o r y , s u c h 

as i n a c a s h i e r p o s i t i o n . However, he f u r t h e r t e s t i f i e d t h a t 

he h a d n o t s e a r c h e d G i l m o r e ' s a r e a f o r a v a i l a b l e j o b 

o p p o r t u n i t i e s i n t h e l i g h t - w o r k c a t e g o r y . 

I n c o n t r a s t , Jo S p r a d l e y , G i l m o r e ' s v o c a t i o n a l e x p e r t , 

o p i n e d t h a t G i l m o r e i s 1 0 0 % v o c a t i o n a l l y d i s a b l e d . 

S p e c i f i c a l l y , she t e s t i f i e d t h a t , " [ c ] o n s i d e r i n g t h e f a c t o r s 

o f [ G i l m o r e ' s ] age, e d u c a t i o n , w o r k h i s t o r y , [ G i l m o r e ' s ] 

p h y s i c a l l i m i t a t i o n s , [ G i l m o r e ' s ] s u b j e c t i v e c o m p l a i n t s , and 

t h e p r e s c r i p t i o n m e d i c a t i o n s [ G i l m o r e w a s ] t a k i n g , [ s h e d i d 

n o t ] b e l i e v e [ G i l m o r e w a s ] c a p a b l e o f p e r f o r m i n g any o f t h e 

j o b s t h a t a r e open a t t h i s p r e s e n t t i m e . " 

I s s u e s 
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M a s t e r b r a n d r a i s e s two i s s u e s on a p p e a l : w h e t h e r t h e 

t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t t h e s c h e d u l i n g o r d e r 

b a r r e d M a s t e r b r a n d f r o m t a k i n g t h e Empi d e p o s i t i o n s and f r o m 

h a v i n g them a d m i t t e d i n t o e v i d e n c e and w h e t h e r t h e e v i d e n c e 

p r o d u c e d i s s u f f i c i e n t t o s u p p o r t t h e t r i a l c o u r t ' s j u d g m e n t 

f i n d i n g t h a t G i l m o r e was p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

S t a n d a r d s o f R e v i e w 

"'The t r i a l c o u r t h as b r o a d and c o n s i d e r a b l e 
d i s c r e t i o n i n c o n t r o l l i n g t h e d i s c o v e r y p r o c e s s and 
has t h e power t o manage i t s a f f a i r s . . . t o e n s u r e 
t h e o r d e r l y and e x p e d i t i o u s d i s p o s i t i o n o f c a s e s . ' 
S a l s e r v. K.I.W.I., S.A., 591 So. 2d 454, 456 ( A l a . 
1 9 9 1 ) . T h e r e f o r e , t h i s C o u r t w i l l n o t i n t e r f e r e w i t h 
a t r i a l c o u r t ' s r u l i n g on a d i s c o v e r y m a t t e r u n l e s s 
t h i s C o u r t ' " d e t e r m i n e s , b a s e d on a l l t h e f a c t s t h a t 
were b e f o r e t h e t r i a l c o u r t , t h a t t h e t r i a l c o u r t 
c l e a r l y [ e x c e e d e d ] i t s d i s c r e t i o n . " ' Ex p a r t e H e n r y , 
770 So. 2d 76, 80 ( A l a . 2000) ( q u o t i n g Ex p a r t e 
H o r t o n , 711 So. 2d 979, 983 ( A l a . 1 9 9 8 ) ) . " 

Ex p a r t e V u l c a n M a t e r i a l s Co., 992 So. 2d 1252, 1259 ( A l a . 

2 0 0 8 ) . 

" S e c t i o n 2 5 - 5 - 8 1 ( e ) , A l a . Code 1975, p r o v i d e s 
t h e s t a n d a r d o f r e v i e w i n w o r k e r s ' c o m p e n s a t i o n 
c a s e s : 

" ' ( 1 ) I n r e v i e w i n g t h e s t a n d a r d o f 
p r o o f s e t f o r t h h e r e i n and o t h e r l e g a l 
i s s u e s , r e v i e w b y t h e C o u r t o f C i v i l 
A p p e a l s s h a l l be w i t h o u t a p r e s u m p t i o n o f 
c o r r e c t n e s s . 
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" ' ( 2 ) I n r e v i e w i n g p u r e f i n d i n g s o f 
f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t 
s h a l l n o t be r e v e r s e d i f t h a t f i n d i n g i s 
s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e . ' 

" S u b s t a n t i a l e v i d e n c e i s ' " e v i d e n c e o f s u c h 
w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l j u d g m e n t c a n r e a s o n a b l y i n f e r 
t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " ' Ex 
p a r t e T r i n i t y I n d u s . , I n c . , 680 So. 2d 262, 268 
( A l a . 1996) ( q u o t i n g West v. F o u n d e r s L i f e A s s u r a n c e  
Co. o f F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) ) . " 

W h i t e T i g e r G r a p h i c s , I n c . v. C l e m o n s , [Ms. 2100482, J a n u a r y 

13, 2012] So. 3d , ( A l a . C i v . App. 2012) . 

D i s c u s s i o n 

F i r s t , M a s t e r b r a n d c o n t e n d s t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n i n c o n c l u d i n g t h a t t h e s c h e d u l i n g o r d e r 

p r o h i b i t e d i t f r o m t a k i n g t h e Empi d e p o s i t i o n s o r e n t e r i n g t h e 

Empi d e p o s i t i o n s i n t o e v i d e n c e a t t r i a l . I n s u p p o r t o f i t s 

argum e n t , M a s t e r b r a n d c o n t e n d s t h a t t h e d i s c o v e r y c u t o f f d a t e , 

as d e s i g n a t e d i n t h e s c h e d u l i n g o r d e r , was i n a p p l i c a b l e t o t h e 

Empi d e p o s i t i o n s b e c a u s e , i t s a y s , t h e Empi d e p o s i t i o n s were 

" t r i a l " d e p o s i t i o n s , a l l o w e d p u r s u a n t t o R u l e 3 2 ( a ) ( 3 ) , A l a . 

R. C i v . P., and n o t " d i s c o v e r y " d e p o s i t i o n s . A l t e r n a t i v e l y , 

i t c o n t e n d s t h a t t h e d i s c o v e r y c u t o f f d a t e was n e v e r t r i g g e r e d 

b e c a u s e G i l m o r e f a i l e d t o p r o v i d e w r i t t e n n o t i c e t h a t she h a d 
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r e a c h e d MMI as r e q u i r e d i n t h e s c h e d u l i n g o r d e r . We r e j e c t 

t h o s e c o n t e n t i o n s . 

As e x p l a i n e d a b o v e , t h e t r i a l c o u r t g r a n t e d G i l m o r e ' s 

m o t i o n s t o q u a s h t h e Empi d e p o s i t i o n s . However, M a s t e r b r a n d 

f i l e d s u b s e q u e n t n o t i c e s t o t a k e " t r i a l " d e p o s i t i o n s o f 

H o f f m a n and W e n n e r b e r g and p r o c e e d e d t o t r a v e l t o M i n n e s o t a 

and t a k e t h e Empi d e p o s i t i o n s a f t e r t h e t r i a l c o u r t h a d 

q u a s h e d i t s o r i g i n a l d e p o s i t i o n n o t i c e s . G i l m o r e ' s c o u n s e l 

d i d n o t a t t e n d t h e Empi d e p o s i t i o n s b a s e d on t h e f a c t t h a t t h e 

t r i a l c o u r t h a d p r e v i o u s l y q u a s h e d t h e d e p o s i t i o n n o t i c e s , 

and, t h u s , G i l m o r e h a d no o p p o r t u n i t y t o c r o s s - e x a m i n e e i t h e r 

d e p o n e n t . I n d e n y i n g M a s t e r b r a n d ' s m o t i o n t o r e c o n s i d e r t h e 

t r i a l c o u r t ' s d e c i s i o n r e g a r d i n g i t s g r a n t o f G i l m o r e ' s 

m o t i o n s t o q u a s h t h e Empi d e p o s i t i o n s and M a s t e r b r a n d ' s 

r e q u e s t t o o f f e r t h e Empi d e p o s i t i o n s i n t o t h e r e c o r d , t h e 

f o l l o w i n g e x c h a n g e o c c u r r e d b e t w e e n t h e p a r t i e s and t h e t r i a l 

c o u r t : 

" [ M a s t e r b r a n d ' s c o u n s e l ] : J u d g e , we do o f f e r [ t h e 
Empi d e p o s i t i o n s ] i n t o t h e r e c o r d . 

"THE COURT: Y o u r r e s p o n s e , [ G i l m o r e ' s c o u n s e l ] ? 

" [ G i l m o r e ' s c o u n s e l ] : J u d g e , t h e s e d e p o s i t i o n s were 
t a k e n a f t e r t h e t i m e f o r t a k i n g d e p o s i t i o n s 
c o n t a i n e d i n y o u r s c h e d u l i n g o r d e r e x p i r e d . And 
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t h e y were a l s o t a k e n a f t e r I f i l e d a m o t i o n t o q u a s h 
t h e i r d e p o s i t i o n n o t i c e and, [ y o u ] , r u l e d a n d -¬
t h a t t h e s c h e d u l i n g o r d e r i n e s s e n c e p r o h i b i t e d t h e 
t a k i n g o f f u r t h e r d e p o s i t i o n s . And -- and g r a n t e d 
my m o t i o n t o q u a s h , e v e n a f t e r t h a t , t h e y went a h e a d 
and went t o -- i s i t M i n n e s o t a ? 

" [ M a s t e r b r a n d ' s c o u n s e l ] : Y e s . 

" [ G i l m o r e ' s c o u n s e l ] : M i n n e s o t a . And t o o k t h e s e 
d e p o s i t i o n s . I have no i d e a what t h e y s a y and I 
have no i d e a why t h e y went t o M i n n e s o t a , b u t , [ y o u ] , 
h a d a l r e a d y q u a s h e d t h e i r d e p o s i t i o n n o t i c e a nd i n 
e s s e n c e r u l e d t h a t t h e t i m e h a d e x p i r e d . 

"THE COURT: I s t h a t r i g h t , [ M a s t e r b r a n d ' s c o u n s e l ] ? 
D i d I do t h a t ? T h a t ' s a yes o r no. 

" [ M a s t e r b r a n d ' s c o u n s e l ] : The f i r s t d e p o s i t i o n 
n o t i c e -- t h e n o t i c e s were r e s e n t . They were 
s p e c i f i c n o t i c e s o f t r i a l d e p o s i t i o n . 

"THE COURT: T h a t ' s n o t what I'm a s k i n g . D i d I i s s u e 
an o r d e r q u a s h i n g t h e d e p o s i t i o n ? 

" [ M a s t e r b r a n d ' s c o u n s e l ] : You i s s u e d an o r d e r t o 
q u a s h d e p o s i t i o n -¬
"THE COURT: And you went ahead? 

" [ M a s t e r b r a n d ' s c o u n s e l ] : -- o f Don Hoff m a n , y e s , 
s i r . 

"THE COURT: A l l r i g h t . T h a t ' s d e n i e d . 

" [ M a s t e r b r a n d ' s c o u n s e l ] : J u d g e , t h e m o t i o n t o 
r e c o n s i d e r p o i n t s o u t t h e f a c t t h a t [ G i l m o r e ' s 
c o u n s e l ] p o i n t e d t o t h e s c h e d u l i n g o r d e r , t h a t , 
[ y o u ] , e n t e r e d y o u r o r d e r -- I t h i n k you p o i n t e d t o 
t h e s c h e d u l i n g o r d e r w i t h r e l y i n g on y o u r d e c i s i o n . 
I want t o p o i n t o u t t o t h e C o u r t t h a t t h e s c h e d u l i n g 
o r d e r r e q u i r e s [ G i l m o r e ] — t h e d a t e t h a t ' s 
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t r i g g e r e d i n t h e s c h e d u l i n g o r d e r , s t a r t s when 
[ G i l m o r e ] g i v e s w r i t t e n n o t i f i c a t i o n t o 
[ M a s t e r b r a n d ] t h a t [ G i l m o r e ] i s a t MMI. T h a t ' s when 
t h e d a t e s i n y o u r o r d e r a r e t r i g g e r e d , t h a t ' s when 
t h e t i m e s t a r t s t o r u n . We have n e v e r r e c e i v e d 
w r i t t e n n o t i f i c a t i o n f r o m [ G i l m o r e ' s c o u n s e l ] t h a t 
h i s c l i e n t , t h a t Ms. G i l m o r e , i s a t MMI. T h e r e f o r e , 
i t w o u l d be o u r p o s i t i o n t h o s e d a t e s n e v e r s t a r t e d 
t o r u n . 

"THE COURT: O v e r r u l e d . 

" [ M a s t e r b r a n d ' s c o u n s e l ] : F u r t h e r , J u d g e , t h e 
d e p o s i t i o n s a r e f o r t r i a l p u r p o s e s . These a r e 
d e p o s i t i o n s o f p e o p l e o u t s i d e t h e power o f t h e c o u r t 
and t h e y were t r i a l d e p o s i t i o n s , e v i d e n t i a r y 
d e p o s i t i o n s as o p p o s e d t o d i s c o v e r y d e p o s i t i o n s . We 
w o u l d a s k t h e c o u r t a l l o w t h e s e t r i a l d e p o s i t i o n s , 
w h i c h t h e y were s p e c i f i c a l l y n o t i c e d as t o come i n 
as D e f e n d a n t ' s E x h i b i t s 1 and 2. 

"THE COURT: O v e r r u l e d . 

" [ M a s t e r b r a n d ' s c o u n s e l ] : J u d g e , I ' d l i k e t o make an 
o f f e r o f p r o o f on t h e s e d e p o s i t i o n s . I c a n do i t 
now o r I c a n do i t d u r i n g my c a s e . B u t , we f e e l 
t h e s e d e p o s i t i o n s , i f t h e y ' r e a l l o w e d t o come i n t o 
e v i d e n c e w o u l d g i v e r e l e v a n t b a c k g r o u n d t h a t w o u l d 
be b e n e f i c i a l t o t h e C o u r t r e g a r d i n g some o f h e r u s e 
o f TENS u n i t and when s u p p l i e s were g i v e n t o h e r , as 
w e l l as g i v e t h e c o u r t k n o w l e d g e a n d i n f o r m a t i o n 
r e l a t e d t o t h e p u r p o s e o f t h e TENS u n i t and what a 
TENS u n i t d o e s . We f e e l we w o u l d be g r e a t l y 
p r e j u d i c e d i f we a r e n o t a l l o w e d t o e n t e r t h e s e 
t r i a l d e p o s i t i o n s i n t o t h e r e c o r d as e v i d e n c e . 

"THE COURT: The way I see i t , you p r e j u d i c e d 
y o u r s e l f b y n o t g e t t i n g up t h e r e e a r l i e r a nd d o i n g 
i t . 
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" [ M a s t e r b r a n d ' s c o u n s e l ] : J u d g e , i f I may, we w o u l d 
a g a i n t o a s k t h e c o u r t t o r e c o n s i d e r i t ' s e x c l u s i o n 
o f [ t h e Empi d e p o s i t i o n s ] . We f e e l t h a t t h o s e — i f 
t h o s e were a l l o w e d i n , t h e y w o u l d show e v i d e n c e o f 
t h e TENS u n i t , t h e u s a g e o f t h e TENS u n i t , w h i c h 
w o u l d be h e l p f u l i n t h e c o u r t m a k i n g d e t e r m i n a t i o n 
i n t h i s c a s e and we f e e l we w o u l d be g r e a t l y 
p r e j u d i c e d i f t h e s e a r e n o t a l l o w e d t o be 

"THE COURT: Would i t be p r e j u d i c e d t o [ G i l m o r e ' s 
c o u n s e l ] i f he was n o t p e r m i t t e d t o c r o s s - e x a m i n e 
t h o s e p e o p l e t h a t gave t h o s e d e p o s i t i o n s ? I mean, 
w o u l d t h a t be any p r e j u d i c e t o h i m a t a l l ? 

" [ M a s t e r b r a n d ' s c o u n s e l ] : I c a n ' t s p e a k t o t h a t . I 
w i l l s a y t h a t I --

"THE COURT: O v e r r u l e d . " 

As e v i d e n c e d b y t h e e x c h a n g e , t h e t r i a l c o u r t ' s r e a s o n i n g 

f o r e x c l u d i n g t h e Empi d e p o s i t i o n s h i n g e d on i t s d e t e r m i n a t i o n 

t h a t t h e d i s c o v e r y c u t o f f d a t e , as s t a t e d i n t h e s c h e d u l i n g 

o r d e r , h a d p a s s e d a n d t h a t G i l m o r e w o u l d have b e e n p r e j u d i c e d 

b y t h e i n t r o d u c t i o n o f t h e Empi d e p o s i t i o n s b a s e d on t h e f a c t s 

s u r r o u n d i n g t h e i n i t i a l r e q u e s t s t o t a k e t h e Empi d e p o s i t i o n s 

and t h e s u b s e q u e n t t a k i n g o f t h e d e p o s i t i o n s , t h e i n i t i a l 

n o t i c e s as t o w h i c h t h e t r i a l c o u r t h a d e x p l i c i t l y g r a n t e d 

m o t i o n s t o q u a s h . 

On a p p e a l , M a s t e r b r a n d f i r s t a r g u e s t h a t t h e s c h e d u l i n g 

o r d e r c a n n o t be u s e d as a b a s i s t o q u a s h t h e n o t i c e s o f 

d e p o s i t i o n o r deny i t s o f f e r o f t h e Empi d e p o s i t i o n s i n t o 
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e v i d e n c e a t t r i a l b e c a u s e , i t s a y s , t h e Empi d e p o s i t i o n s a r e 

" t r i a l " d e p o s i t i o n s o f an u n a v a i l a b l e w i t n e s s , p u r s u a n t t o 

R u l e 32, A l a . R. C i v . P., and n o t " d i s c o v e r y " d e p o s i t i o n s , 

and, t h u s , t h e d i s c o v e r y c u t o f f d a t e i s i n a p p l i c a b l e . We 

r e j e c t t h i s a r g ument and c o n c l u d e t h a t t h e r e i s no d i s t i n c t i o n 

b e t w e e n d i s c o v e r y d e p o s i t i o n s and t r i a l d e p o s i t i o n s and t h a t 

t h e t r i a l c o u r t d i d n o t e x c e e d i t s d i s c r e t i o n i n t h i s c a s e . 

I n a s s e r t i n g i t s a r gument t o t h e t r i a l c o u r t and b e f o r e 

t h i s c o u r t i n i t s b r i e f and a t o r a l a r g u m e n t , M a s t e r b r a n d 

r e l i e s on numerous f e d e r a l c a s e s t o s u p p o r t i t s p o s i t i o n t h a t 

t h e t r i a l c o u r t e r r e d i n p r o h i b i t i n g t h e Empi d e p o s i t i o n s f r o m 

b e i n g t a k e n o r a d m i t t e d i n t o e v i d e n c e b a s e d on t h e e x p i r a t i o n 

o f t h e d i s c o v e r y c u t o f f d a t e l i s t e d i n t h e s c h e d u l i n g o r d e r . 2  

See C h a r l e s v. Wade, 665 F.2d 661, 664-65 ( 5 t h C i r . 1982) 

( h o l d i n g t h a t t h e d i s t r i c t c o u r t h a d e r r e d i n d e n y i n g a p a r t y 

l e a v e t o d e p o s e an u n a v a i l a b l e w i t n e s s — an i n m a t e c o n f i n e d 

t o p r i s o n -- b e c a u s e t h e d i s c o v e r y c u t o f f d a t e h a d p a s s e d and 

2As i s w e l l e s t a b l i s h e d , f e d e r a l c a s e l a w i n t e r p r e t i n g t h e 
F e d e r a l R u l e s o f C i v i l P r o c e d u r e may be p e r s u a s i v e a u t h o r i t y 
i n a n a l y z i n g t h e Alabama R u l e s o f C i v i l P r o c e d u r e . F i r s t  
B a p t i s t C h u r c h o f C i t r o n e l l e v. C i t r o n e l l e - M o b i l e G a t h e r i n g ,  
I n c . , 409 So. 2d 727, 729 ( A l a . 1 9 8 1 ) . However, f e d e r a l 
a u t h o r i t i e s a r e n o t b i n d i n g on an a p p e l l a t e c o u r t i n t e r p r e t i n g 
t h e Alabama R u l e s o f C i v i l P r o c e d u r e . I d . 
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n o t i n g t h a t t h e r e was a p r a c t i c a l d i s t i n c t i o n b e t w e e n t r i a l 

d e p o s i t i o n s a nd d i s c o v e r y d e p o s i t i o n s ) ; O d e l l v. B u r l i n g t o n N.  

R.R., 151 F.R.D. 661, 663 (D. C o l o . 1993) ( h o l d i n g t h a t t r i a l 

d e p o s i t i o n s a r e n o t d i s c o v e r y d e p o s i t i o n s ) ; S p a n g l e r v. S e a r s ,  

Roebuck & Co., 138 F.R.D. 122, 124 (S.D. I n d . 1991) 

( c o n c l u d i n g t h a t , a l t h o u g h t h e d i s c o v e r y p e r i o d has c l o s e d , " a 

p a r t y may s t i l l p r e p a r e f o r t r i a l by t a k i n g t h e d e p o s i t i o n s o f 

w i t n e s s e s whose u n a v a i l a b i l i t y f o r t r i a l i s a n t i c i p a t e d " when 

a l l o w i n g t h e t a k i n g o f t h e d e p o s i t i o n s p o s e s no d e t r i m e n t t o 

e i t h e r p a r t y ) ; E s t e n f e l d e r v. G a t e s C o r p . , 199 F.R.D. 351, 

356 (D. C o l o . 2001) ( f i n d i n g t h a t t h e r e i s a p r a c t i c a l 

d i f f e r e n c e b e t ween d i s c o v e r y d e p o s i t i o n s and t r i a l d e p o s i t i o n s 

and h o l d i n g t h a t t h e d i s c o v e r y c u t o f f d a t e d i d n o t a p p l y t o 

t h e t a k i n g o f t r i a l d e p o s i t i o n s when p l a i n t i f f f a i l e d t o show 

t h a t he w o u l d be p r e j u d i c e d by a l l o w i n g t h e d e p o s i t i o n s ) ; and 

Mathews v. Denver Newspaper A g e n c y L L P , ( C i v i l A c t i o n No. 07-

cv-02097-WDM-KLM, J a n . 15, 2009) (D. C o l o . 2009) ( n o t 

p u b l i s h e d i n F. Supp. 2d) (same). However, i n c o n t r a s t , 

s e v e r a l o t h e r f e d e r a l c o u r t s have r e j e c t e d t h e n o t i o n t h a t 

t h e r e i s a d i s t i n c t i o n , e ven a p r a c t i c a l one, between t r i a l 

d e p o s i t i o n s and d i s c o v e r y d e p o s i t i o n s . H e n k e l v. XIM P r o d s . , 
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I n c . , 133 F.R.D. 556, 557 (D. M i n n . 1991) ( " N e i t h e r t h e R u l e s 

o f C i v i l P r o c e d u r e n o r t h e R u l e s o f E v i d e n c e make any 

d i s t i n c t i o n b e t ween d i s c o v e r y d e p o s i t i o n s and d e p o s i t i o n s f o r 

use a t t r i a l . " ) ; I n t e g r a L i f e s c i e n c e s I , L t d . v. Me r c k KGaA, 

190 F.R.D. 556 (S.D. C a l . 1999) ( f i n d i n g no d i s t i n c t i o n 

b e t w een a d i s c o v e r y d e p o s i t i o n and a t r i a l d e p o s i t i o n and 

s t a t i n g t h a t C h a r l e s , 665 F.2d 661, had been d e c i d e d b e f o r e 

s e v e r a l amendments t o t h e F e d e r a l R u l e s o f C i v i l P r o c e d u r e , 

s p e c i f i c a l l y t h e amendment t o R u l e 16, w h i c h p r o v i d e s f o r 

s c h e d u l i n g o r d e r s d i c t a t i n g t h e d i s c o v e r y p r o c e s s ) ; U n i t e d  

S t a t e s v. I n t e r n a t i o n a l Bus. Machs. C o r p . , 90 F.R.D. 377, 381 

(S.D.N.Y. 1981) ("Rule 32 does n o t ' e v i n c e a d i s t i n c t i o n as t o 

a d m i s s i b i l i t y a t t r i a l b e t w een a d e p o s i t i o n t a k e n s o l e l y f o r 

p u r p o s e s o f d i s c o v e r y and one t a k e n f o r use a t t r i a l '" 

( q u o t i n g R o s e n t h a l v. P e o p l e s Cab Co., 26 F.R.D. 116, 117 

(W.D. Pa. 1 9 6 0 ) ) ) ; and C h r y s l e r I n t ' l C o r p . v. Chemaly, 280 

F.3d 1358, 1362 ( 1 1 t h C i r . 2002) ( d e c l i n i n g t o e x t e n d C h a r l e s , 

665 F.2d 661, t o a s i t u a t i o n where t h e p a r t y t o be d e p o s e d was 

a " f r e e " i n d i v i d u a l and t h e p a r t y s e e k i n g t h e d e p o s i t i o n had 

" u n d u l y d e l a y e d i n u n d e r t a k i n g t o o b t a i n " t h e d e p o s i t i o n ) . 
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Thus, t h e f e d e r a l c a s e l a w r e g a r d i n g t h i s i s s u e i s s c a n t and 

c o n f l i c t i n g . 

No Alabama c o u r t has d i r e c t l y a d d r e s s e d w h e t h e r t h e 

e x p i r a t i o n o f a d i s c o v e r y c u t o f f d a t e i n a s c h e d u l i n g o r d e r 

can p r e c l u d e a p a r t y f r o m t a k i n g t h e d e p o s i t i o n o f a p a r t y 

o u t s i d e t h e c o u r t ' s subpoena power. However, i n Ex p a r t e  

C o o t s , 527 So. 2d 1292 ( A l a . 1 9 8 8 ) , t h e Alabama Supreme C o u r t 

n o t e d t h a t , l i k e t h e F e d e r a l R u l e s o f C i v i l P r o c e d u r e , t h e 

A labama R u l e s o f C i v i l P r o c e d u r e do n o t d i s t i n g u i s h b e t ween 

d i s c o v e r y d e p o s i t i o n s and t r i a l d e p o s i t i o n s . 

I n Ex p a r t e C o o t s , o u r supreme c o u r t i s s u e d a w r i t o f 

mandamus d i r e c t i n g t h e t r i a l c o u r t t o a l l o w a d o c t o r ' s 

d e p o s i t i o n , w h i c h had been t a k e n d u r i n g t h e d i s c o v e r y p e r i o d , 

t o be a d m i t t e d i n t o e v i d e n c e p u r s u a n t t o R u l e 3 2 ( a ) ( 3 ) ( D ) , 

A l a . R. C i v . P. I d . a t 1296. The t r i a l c o u r t had e x c l u d e d 

t h e d e p o s i t i o n a t t r i a l b e c a u s e t h e d e f e n d a n t had a r g u e d t h a t 

he w o u l d be p r e j u d i c e d due t o t h e f a c t t h a t he was d e p r i v e d o f 

h i s r i g h t t o f u l l y c r o s s - e x a m i n e t h e d o c t o r b e c a u s e he had n o t 

c o n d u c t e d d i s c o v e r y r e g a r d i n g t h e d o c t o r ' s q u a l i f i c a t i o n s and 

o p i n i o n s and b e c a u s e t h e p l a i n t i f f ' s n o t i c e o f d e p o s i t i o n had 

s u g g e s t e d t h a t t h e d e p o s i t i o n was o n l y a d i s c o v e r y d e p o s i t i o n 
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and n o t an " e v i d e n t i a r y " d e p o s i t i o n . I d . a t 1295. The 

supreme c o u r t d e t e r m i n e d t h a t t h e t r i a l c o u r t had e r r e d i n 

e x c l u d i n g t h e d o c t o r ' s d e p o s i t i o n b e c a u s e t h e n o t i c e o f t h e 

d e p o s i t i o n s t a t e d t h a t t h e d o c t o r ' s d e p o s i t i o n was t o be u s e d 

f o r " ' t h e p u r p o s e o f d i s c o v e r y o r f o r use as e v i d e n c e i n t h i s 

c a u s e , o r f o r b o t h p u r p o s e s , ' " and t h e d e f e n d a n t c o u l d have 

c o n d u c t e d o t h e r f o r m s o f d i s c o v e r y t o l e a r n o f t h e d o c t o r ' s 

q u a l i f i c a t i o n s and o p i n i o n s i n o r d e r t o e f f e c t i v e l y c r o s s -

e xamine him i n t h e d e p o s i t i o n . I d . a t 1294. More i m p o r t a n t l y , 

h o wever, i n r e a c h i n g i t s c o n c l u s i o n , o u r supreme c o u r t n o t e d 

t h a t t h e Alabama R u l e s o f C i v i l P r o c e d u r e do n o t d i f f e r e n t i a t e 

b e t w een d i s c o v e r y d e p o s i t i o n s and " e v i d e n t i a r y " d e p o s i t i o n s 

and c i t e d w i t h a p p r o v a l s e v e r a l f e d e r a l c o u r t o p i n i o n s t h a t 

had a l s o r e j e c t e d t h e argument t h a t a d i s t i n c t i o n e x i s t e d 

b e t ween d i s c o v e r y d e p o s i t i o n s and " e v i d e n t i a r y " d e p o s i t i o n s . 

I d . a t 1294-95. 

Thus, Ex p a r t e C o o t s does n o t p r o v i d e d i r e c t g u i d a n c e on 

t h e i s s u e p r e s e n t e d i n t h i s a p p e a l -- w h e t h e r a d i s c o v e r y c u t ¬

o f f d a t e can be u s e d as t h e a b a s i s t o e x c l u d e a d e p o s i t i o n , 

o t h e r w i s e a l l o w e d p u r s u a n t t o R u l e 3 2 ( a ) , f r o m e v i d e n c e a t 

t r i a l ; h o wever, i t p r o v i d e s r e l e v a n t and b i n d i n g a u t h o r i t y f o r 
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t h e p r o p o s i t i o n t h a t t h e A l a bama R u l e s o f E v i d e n c e do n o t 

d i s t i n g u i s h b e t ween d i s c o v e r y d e p o s i t i o n s and t r i a l 

d e p o s i t i o n s . See § 12-3-16, A l a . Code 1975. 

A f t e r c o n s i d e r i n g numerous f e d e r a l a u t h o r i t i e s , o u r 

supreme c o u r t ' s d e c i s i o n i n Ex p a r t e C o o t s , and t h e f a c t s o f 

t h i s c a s e , we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e x c e e d e d 

i t s d i s c r e t i o n b y g r a n t i n g G i l m o r e ' s m o t i o n s t o q u a s h t h e Empi 

d e p o s i t i o n s and i n e x c l u d i n g t h e Empi d e p o s i t i o n s f r o m 

e v i d e n c e a t t r i a l b a s e d on t h e e x p i r a t i o n o f t h e d i s c o v e r y 

c u t o f f d a t e l i s t e d i n t h e s c h e d u l i n g o r d e r . 

A t o r a l a rgument b e f o r e t h i s c o u r t , M a s t e r b r a n d a s s e r t e d 

t h a t , b a s e d on t h e p r e v i o u s l y c i t e d f e d e r a l a u t h o r i t i e s , t r i a l 

c o u r t s s h o u l d e m p l o y a b a l a n c i n g t e s t t o w e i g h t h e p o s s i b l e 

p r e j u d i c e o f t a k i n g t h e d e p o s i t i o n a f t e r t h e e x p i r a t i o n o f t h e 

d i s c o v e r y c u t o f f d a t e a g a i n s t t h e n e e d f o r t h e d e p o s i t i o n . 

M a s t e r b r a n d c o n t e n d s t h a t , i n t h i s c a s e , t h e t r i a l c o u r t e r r e d 

b e c a u s e , i t s a y s , t h e t r i a l c o u r t d i d n o t b a l a n c e t h e p o s s i b l e 

p r e j u d i c e v e r s u s t h e n e ed f o r t h e Empi d e p o s i t i o n s , and, 

i n s t e a d , r e l i e d s o l e l y on t h e e x p i r a t i o n o f t h e d i s c o v e r y 

c u t o f f d a t e i n t h e s c h e d u l i n g o r d e r i n d e c i d i n g t o q u a s h t h e 

d e p o s i t i o n n o t i c e s and t o deny i t s r e q u e s t t o e n t e r t h e Empi 
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d e p o s i t i o n s i n t o e v i d e n c e , a l t h o u g h t h e Empi d e p o s i t i o n s met 

t h e r e q u i r e m e n t s o f R u l e 3 2 ( a ) ( 3 ) ( B ) , A l a . R. C i v . P. We 

d i s a g r e e . 

I n i t i a l l y , we n o t e t h a t t h e " [ t ] h e t r i a l c o u r t has b r o a d 

and c o n s i d e r a b l e d i s c r e t i o n i n c o n t r o l l i n g t h e d i s c o v e r y 

p r o c e s s a n d has t h e power t o manage i t s a f f a i r s ... t o e n s u r e 

t h e o r d e r l y and e x p e d i t i o u s d i s p o s i t i o n o f c a s e s . " S a l s e r v.  

K.I.W.I., S.A., 591 So. 2d 454, 456 ( A l a . 1 9 9 1 ) . 3 Thus, t h e 

t r i a l c o u r t h a d t h e a b i l i t y t o a l l o w some v a r i a t i o n f r o m t h e 

d a t e s l i s t e d i n t h e s c h e d u l i n g o r d e r h a d i t d e t e r m i n e d t h a t 

M a s t e r b r a n d h a d h a d g o o d c a u s e f o r w a i t i n g u n t i l November 22 

and November 24, 2010, r e s p e c t i v e l y 23 and 21 d a y s b e f o r e t h e 

s c h e d u l e d December 16, 2010, t r i a l d a t e , t o f i l e i t s n o t i c e s 

o f d e p o s i t i o n s n o t i f y i n g t h e c o u r t t h a t i t i n t e n d e d t a k e 

a d d i t i o n a l " t r i a l " d e p o s i t i o n s . I n t h i s c a s e , i t was 

u n d i s p u t e d t h a t M a s t e r b r a n d h a d f a i l e d t o l i s t e i t h e r H o f f m a n 

o r W e n n e r b e r g as w i t n e s s e s on t h e w i t n e s s l i s t i t h a d f i l e d 

3We f u r t h e r n o t e t h a t i n t h e p r e s e n t c a s e t h e u n d e r l y i n g 
a c t i o n c o n c e r n e d a w o r k e r s ' c o m p e n s a t i o n c l a i m and t h a t A l a . 
Code 1975, § 25-5-81, p r o v i d e s s p e c i f i c l i m i t a t i o n s on 
d i s c o v e r y i n w o r k e r s ' c o m p e n s a t i o n c a s e s i n a d d i t i o n t o t h e 
l i m i t a t i o n s on d i s c o v e r y f o u n d i n t h e A l a b a m a R u l e s o f C i v i l 
P r o c e d u r e . A l a . Code 1975, § 25-5-81 ( " I t i s t h e i n t e n t o f 
t h i s s e c t i o n t h a t l i m i t e d d i s c o v e r y s h a l l be a v a i l a b l e . " ) . 
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w i t h t h e t r i a l c o u r t . The r e c o r d a l s o i n d i c a t e s t h a t t h e 

t r i a l d a t e was s e t a f t e r t h e p a r t i e s h a d n o t i f i e d t h e t r i a l 

c o u r t i n w r i t i n g t h a t e a c h p a r t y was p r e p a r e d f o r t r i a l , as i s 

c u s t o m a r y p r a c t i c e i n w o r k e r s ' c o m p e n s a t i o n c a s e s i n A l a b a m a . 

M o s t i m p o r t a n t l y , t h o u g h , t h e r e c o r d i n d i c a t e s t h a t t h e t r i a l 

c o u r t c o n c l u d e d t h a t G i l m o r e w o u l d have been p r e j u d i c e d h a d 

M a s t e r b r a n d b e e n a l l o w e d t o t a k e t h e Empi d e p o s i t i o n s o r t o 

e n t e r t h e Empi d e p o s i t i o n s i n t o e v i d e n c e . T h i s f i n d i n g 

d i s t i n g u i s h e s t h i s c a s e f r o m t h e f e d e r a l a u t h o r i t i e s t h a t 

M a s t e r b r a n d r e l i e d upon on a p p e a l . See C h a r l e s v. Wade, 665 

F.2d a t 665 ( " p e r m i t t i n g t h e d e p o s i t i o n t o be t a k e n w o u l d n o t 

have p r e j u d i c e d a p p e l l e e s i n any w a y " ) ; O d e l l v. B u r l i n g t o n N.  

R.R., 151 F.R.D. a t 663; S p a n g l e r v. S e a r s , Roebuck & Co., 13 8 

F.R.D. a t 124-25; E s t e n f e l d e r v. G a t e s C o r p . , 199 F.R.D. a t 

356; and Mathews v. Denver Newspaper A g e n c y LLP , s u p r a . Thus, 

b a s e d on o u r r e v i e w o f t h e r e c o r d and t h e t r i a l c o u r t ' s 

e x p r e s s f i n d i n g r e g a r d i n g p r e j u d i c e , we c a n n o t c o n c l u d e t h a t 

t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n . 

N e x t , M a s t e r b r a n d a r g u e s t h a t t h e Empi d e p o s i t i o n s were 

n o t p r o h i b i t e d by t h e s c h e d u l i n g o r d e r b e c a u s e , i t s a y s , t h e 

d i s c o v e r y c u t o f f d a t e h a d n o t r u n on December 7, 2010, t h e 
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d a t e i t t o o k t h e Empi d e p o s i t i o n s , b e c a u s e G i l m o r e h a d n e v e r 

p r o v i d e d i t w i t h w r i t t e n n o t i f i c a t i o n t h a t she h a d a t t a i n e d 

MMI. T h i s argument l a c k s m e r i t . 

The O c t o b e r 30, 2007, s c h e d u l i n g o r d e r p r o v i d e d , i n 

p e r t i n e n t p a r t , as f o l l o w s : " T h a t [ M a s t e r b r a n d ] s h a l l c o m p l e t e 

a l l d i s c o v e r y w i t h i n 120 d a y s f r o m t h e d a t e t h a t c o u n s e l f o r 

[ G i l m o r e ] p r o v i d e s w r i t t e n n o t i f i c a t i o n t o c o u n s e l f o r 

[ M a s t e r b r a n d ] t h a t [ G i l m o r e ] has r e a c h e d MMI, o r t h e d a t e o f 

t h i s O r d e r , w h i c h e v e r e v e n t i s l a s t t o o c c u r . " I n t h i s c a s e , 

G i l m o r e h a d b e e n p l a c e d a t MMI on A u g u s t 11, 2005 — a l m o s t 

two and a h a l f y e a r s b e f o r e t h e commencement o f t h e a c t i o n and 

t h e i s s u a n c e o f t h e s c h e d u l i n g o r d e r . The t r i a l c o u r t c o u l d 

have r e a s o n a b l y c o n c l u d e d t h a t M a s t e r b r a n d h a d c o n s t r u c t i v e 

n o t i c e t h a t G i l m o r e h a d r e a c h e d MMI b e c a u s e on September 15, 

2009, Dr. T u r n l e y t e s t i f i e d by d e p o s i t i o n t h a t G i l m o r e h a d 

bee n p l a c e d a t MMI on A u g u s t 11, 2005, a n d t h e p a r t i e s 

s t i p u l a t e d a t t r i a l t h a t t h e d a t e o f MMI was t h e d a t e s t a t e d 

i n Dr. T u r n l e y ' s d e p o s i t i o n and r e c o r d s . F u r t h e r , 

a p p r o x i m a t e l y 15 months p a s s e d b e t w e e n t h e d a t e o f Dr. 

T u r n l e y ' s d e p o s i t i o n and t h e d a t e M a s t e r b r a n d s e n t i t s n o t i c e 

t h a t i t i n t e n d e d t o t a k e t h e Empi d e p o s i t i o n s . Thus, we 
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r e j e c t M a s t e r b r a n d ' s argument t h a t t h e d i s c o v e r y d e a d l i n e h a d 

n o t b e e n t r i g g e r e d on December 7, 2010, a mere n i n e d a y s 

b e f o r e t h e t r i a l i n t h i s c a s e . 

A c c o r d i n g l y , b e c a u s e " [ t ] h e A l a b a m a R u l e s o f C i v i l 

P r o c e d u r e v e s t b r o a d d i s c r e t i o n a r y power i n t h e t r i a l c o u r t t o 

c o n t r o l t h e d i s c o v e r y p r o c e s s and t o p r e v e n t i t s a b u s e , " Ex  

p a r t e N i s s e i Sangyo A m e r i c a , L t d . , 577 So. 2d 912, 913 ( A l a . 

1 9 9 1 ) , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e x c e e d i t s 

d i s c r e t i o n i n q u a s h i n g t h e n o t i c e s o f d e p o s i t i o n s and i n 

d e n y i n g M a s t e r b r a n d ' s r e q u e s t t o a d m i t i n t o e v i d e n c e t h e Empi 

d e p o s i t i o n s b e c a u s e t h e d e p o s i t i o n n o t i c e s were f i l e d l e s s 

t h a n a month b e f o r e t h e s c h e d u l e d t r i a l d a t e , b e c a u s e t h e 

d e p o n e n t s were n o t l i s t e d on M a s t e r b r a n d ' s w i t n e s s l i s t , 

b e c a u s e G i l m o r e ' s c o u n s e l d i d n o t have an o p p o r t u n i t y t o 

c r o s s - e x a m i n e t h e d e p o n e n t s , b e c a u s e t h e t r i a l c o u r t 

d e t e r m i n e d t h a t G i l m o r e w o u l d have b e e n p r e j u d i c e d by a l l o w i n g 

t h e Empi d e p o s i t i o n s i n t o e v i d e n c e , and b e c a u s e t h e d i s c o v e r y 

d e a d l i n e h a d e x p i r e d . To h o l d o t h e r w i s e w o u l d a l l o w l i t i g a n t s 

t o c i r c u m v e n t e s t a b l i s h e d R u l e 16, A l a . R. C i v . P., d i s c o v e r y 

d e a d l i n e s w i t h o u t l e a v e o f t h e c o u r t b a s e d m e r e l y on a 

m o t i o n ' s n o m e n c l a t u r e , w h i c h o u r supreme c o u r t has r e j e c t e d . 
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Thus, we a f f i r m t h e t r i a l c o u r t ' s a c t i o n s i n s o f a r as i t 

g r a n t e d G i l m o r e ' s m o t i o n s t o q u a s h t h e Empi d e p o s i t i o n s and 

d e n i e d M a s t e r b r a n d ' s r e q u e s t t o e n t e r t h e Empi d e p o s i t i o n s 

i n t o e v i d e n c e . 

F i n a l l y , M a s t e r b r a n d a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

f i n d i n g t h a t G i l m o r e i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

S p e c i f i c a l l y , M a s t e r b r a n d a s s e r t s t h a t t h e m e d i c a l e v i d e n c e , 

t h e v o c a t i o n a l e v i d e n c e , and t h e t e s t i m o n y p r e s e n t e d a t t r i a l 

do n o t s u p p o r t t h e t r i a l c o u r t ' s j u d g m e n t . I n a s s e r t i n g i t s 

a r g u m e n t , M a s t e r b r a n d c o n t e n d s t h a t t h e o n l y e v i d e n c e 

p r e s e n t e d t o t h e t r i a l c o u r t s u p p o r t i n g i t s f i n d i n g was 

G i l m o r e ' s s e l f - s e r v i n g t e s t i m o n y . M a s t e r b r a n d a l s o h i g h l i g h t s 

Dr. T u r n l e y ' s t e s t i m o n y and f o c u s e s on a l l e g e d d e f i c i e n c i e s i n 

S p r a d l e y ' s v o c a t i o n a l o p i n i o n . 

I n r e v i e w i n g t h i s a r g u m e n t , 

" [ o ] u r r e v i e w i s r e s t r i c t e d t o a d e t e r m i n a t i o n o f 
w h e t h e r t h e t r i a l c o u r t ' s f a c t u a l f i n d i n g s a r e 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . A l a . Code 1975, 
§ 25-5-81 (e) (2) . T h i s s t a t u t o r i l y m andated s c o p e o f 
r e v i e w does n o t p e r m i t t h i s c o u r t t o r e v e r s e t h e 
t r i a l c o u r t ' s j u d g m e n t b a s e d on a p a r t i c u l a r f a c t u a l 
f i n d i n g on t h e g r o u n d t h a t s u b s t a n t i a l e v i d e n c e 
s u p p o r t s a c o n t r a r y f a c t u a l f i n d i n g ; r a t h e r , i t 
p e r m i t s t h i s c o u r t t o r e v e r s e t h e t r i a l c o u r t ' s 
j u d g m e n t o n l y i f i t s f a c t u a l f i n d i n g i s n o t 
s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e . See Ex p a r t e M &  
D Mech. C o n t r a c t o r s , I n c . , 725 So. 2d 292 ( A l a . 
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1 9 9 8 ) . A t r i a l c o u r t ' s f i n d i n g s o f f a c t on 
c o n f l i c t i n g e v i d e n c e a r e c o n c l u s i v e i f t h e y a r e 
s u p p o r t e d by s u b s t a n t i a l e v i d e n c e . Edwards v. J e s s e  
S t u t t s , I n c . , 655 So. 2d 1012 ( A l a . C i v . App. 
1 9 9 5 ) . " 

L a n d e r s v. Lowe's Home C t r s . , I n c . , 14 So. 3d 144, 151 ( A l a . 

C i v . App. 2007) ( o p i n i o n on o r i g i n a l s u b m i s s i o n ) . 

A d d i t i o n a l l y , i n r e g a r d t o d e t e r m i n i n g w h e t h e r an 

e m p l o y e e i s p e r m a n e n t l y and t o t a l l y d i s a b l e d , t h i s c o u r t has 

s t a t e d : 

"'"The t e s t f o r t o t a l and p e r m a n e n t 
d i s a b i l i t y i s t h e i n a b i l i t y t o p e r f o r m 
one's t r a d e and t h e i n a b i l i t y t o f i n d 
g a i n f u l employment." Fuqua v. C i t y o f  
F a i r h o p e , 628 So. 2d 758, 759 ( A l a . C i v . 
App. 1 9 9 3 ) . See a l s o L i b e r t y T r o u s e r s v.  
K i n g , 627 So. 2d 422, 424 ( A l a . C i v . App. 
1 9 9 3 ) . A "permanent t o t a l d i s a b i l i t y " i s 
d e f i n e d as i n c l u d i n g "any p h y s i c a l i n j u r y 
o r m e n t a l i m p a i r m e n t r e s u l t i n g f r o m an 
a c c i d e n t , w h i c h i n j u r y o r i m p a i r m e n t 
p e r m a n e n t l y and t o t a l l y i n c a p a c i t a t e s t h e 
e m p l o y e e f r o m w o r k i n g a t and b e i n g 
r e t r a i n e d f o r g a i n f u l employment." § 
2 5 - 5 - 5 7 ( a ) ( 4 ) d . , A l a . Code 1975; R u s s e l l v.  
B e e c h A e r o s p a c e S e r v i c e s , I n c . , 598 So. 2d 
991, 992 ( A l a . C i v . App. 1 9 9 2 ) . ' 

"Alabama C a t f i s h , I n c . v. James, 669 So. 2d 917, 918 
( A l a . C i v . App. 1995) ." 

CVS C o r p . v. S m i t h , 981 So. 2d 1128, 1136 ( A l a . C i v . App. 

2 0 0 7 ) . 
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The r e c o r d r e v e a l s t h e f o l l o w i n g r e l e v a n t f a c t s . G i l m o r e 

t e s t i f i e d t o d e b i l i t a t i n g p a i n i n t h e l e f t s i d e o f h e r body, 

s p e c i f i c a l l y i n h e r n e c k , s h o u l d e r , and b a c k , c o n s i s t e n t l y 

r a t i n g t h e p a i n as an 8 on a s c a l e o f 1 t o 10. She t e s t i f i e d 

t h a t t h e p a i n i s c o n s t a n t , e v e n a f t e r t a k i n g h e r p r e s c r i b e d 

m e d i c a t i o n s , and t h a t h e r p a i n i n t e r f e r e s w i t h h e r a b i l i t y t o 

s l e e p . G i l m o r e s t a t e d t h a t she h a d l o s t t h e a b i l i t y t o d r e s s 

h e r s e l f and t o f i x h e r h a i r on a d a i l y b a s i s , as w e l l as t h e 

a b i l i t y t o p e r f o r m numerous o t h e r a c t i v i t i e s , s u c h as d r i v i n g . 

G i l m o r e f u r t h e r s t a t e d t h a t t h e p a i n i n t e r f e r e d w i t h h e r 

a b i l i t y t o c o n c e n t r a t e and t h a t h e r "whole l i f e s t y l e h a [ d ] 

c h a n g e d b e c a u s e o f t h [ e ] i n j u r y . " 

Dr. T u r n l e y t e s t i f i e d t h a t she f o u n d G i l m o r e ' s s u b j e c t i v e 

c o m p l a i n t s o f p a i n t o be c r e d i b l e and t h a t h a v i n g a p a i n l e v e l 

o f e i g h t c a n be d e b i l i t a t i n g and c a n i n t e r f e r e w i t h one's 

a b i l i t y t o t h i n k and c o n c e n t r a t e . However, she o p i n e d t h a t , 

b a s e d on G i l m o r e ' s m e d i c a l h i s t o r y , G i l m o r e most l i k e l y 

e x p e r i e n c e d p a i n a t a f i v e o r a s i x l e v e l . Dr. T u r n l e y 

f u r t h e r o p i n e d t h a t G i l m o r e was a b l e t o engage i n g a i n f u l 

employment and t h a t , she b e l i e v e d , G i l m o r e was f u n c t i o n a l l y 

a b l e t o j o i n t h e w o r k f o r c e i n a l i g h t - d u t y - w o r k - c a t e g o r y j o b . 
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G i l m o r e ' s FCE i n d i c a t e d t h a t G i l m o r e h a d t r o u b l e c o n s i s t e n t l y 

l i f t i n g . Dr. T u r n l e y t e s t i f i e d t h a t t h e r e were o b j e c t i v e 

m e d i c a l f i n d i n g s t o s u b s t a n t i a t e G i l m o r e ' s c o m p l a i n t s o f p a i n . 

Dr. T u r n l e y f u r t h e r t e s t i f i e d t h a t she w o u l d d e f e r t o a 

v o c a t i o n a l e x p e r t r e g a r d i n g G i l m o r e ' s a b i l i t y t o f i n d g a i n f u l 

employment i n t h e l i g h t - w o r k c a t e g o r y . 

B o t h S p r a d l e y a n d G u r l e y , a l t h o u g h t h e y a s s i g n e d G i l m o r e 

d i f f e r i n g i m p a i r m e n t r a t i n g s , t e s t i f i e d t h a t t h e y f o u n d 

G i l m o r e and h e r c o m p l a i n t s o f p a i n t o be c r e d i b l e . S p r a d l e y 

t e s t i f i e d t h a t G i l m o r e was 100% v o c a t i o n a l l y d i s a b l e d , and 

S p r a d l e y o p i n e d t h a t G i l m o r e ' s p a i n r e s u l t e d f r o m h e r s h o u l d e r 

and n e c k i n j u r y . I n c o n t r a s t , G u r l e y a s s i g n e d G i l m o r e a 40¬

45% d i s a b i l i t y r a t i n g ; h o w e v e r, he t e s t i f i e d t h a t a p a i n l e v e l 

o f 8 on a 1-to-10 s c a l e w o u l d be d e b i l i t a t i n g . 

I n i t s j u d g m e n t , t h e t r i a l c o u r t n o t e d t h a t i t "was 

i m p r e s s e d w i t h [ G i l m o r e ] ' s c a n d o r and g e n u i n e n e s s , " f o u n d t h a t 

G i l m o r e ' s " t e s t i m o n y [was] c r e d i b l e , " and s t a t e d t h a t h e r 

"demeanor and a p p e a r a n c e i n open c o u r t [was] c o n s i s t e n t w i t h 

h e r c o m p l a i n t s o f c h r o n i c , d e b i l i t a t i n g p a i n . " The t r i a l 

c o u r t f u r t h e r f o u n d t h a t G i l m o r e " s u f f e r s f r o m c h r o n i c p a i n 

w h i c h i s s e v e r e , e x c r u c i a t i n g , and d e b i l i t a t i n g and t h a t p a i n 
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w i t h i n i t s e l f p r e c l u d e s [ G i l m o r e ] f r o m e n g a g i n g i n any 

r e a s o n a b l e , g a i n f u l employment" and t h a t " t h e p a i n a r i s e s as 

a r e s u l t o f [ G i l m o r e ] ' s n e c k and s h o u l d e r i n j u r y and t h a t h e r 

n e c k and s h o u l d e r i n j u r i e s a r e t h e p r o x i m a t e r e s u l t o f h e r 

o n - t h e - j o b a c c i d e n t o f J a n u a r y 29, 2003." 

B e c a u s e a w o r k e r c a n be d e t e r m i n e d t o be t o t a l l y and 

p e r m a n e n t l y d i s a b l e d i f h i s o r h e r a b i l i t y t o f i n d and engage 

i n g a i n f u l employment i s so l i m i t e d t h a t he o r she c a n n o t 

e x p e c t t o c o n s i s t e n t l y work due t o p a i n and p h y s i c a l 

l i m i t a t i o n s r e s u l t i n g f r o m a w o r k - r e l a t e d i n j u r y and b e c a u s e , 

i n t h i s c a s e , G i l m o r e t e s t i f i e d o f c h r o n i c p a i n a t a l e v e l 

e i g h t and v o c a t i o n a l and m e d i c a l e x p e r t s t e s t i f i e d t h a t 

c o n s i s t e n t p a i n i n i t s e l f c a n be d e b i l i t a t i n g , we c a n n o t 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n f i n d i n g t h a t G i l m o r e 

was t o t a l l y and p e r m a n e n t l y d i s a b l e d . See S t e b b i n s Eng'g &  

M f g . Co. v. W h i t e , 457 So. 2d 425, 427 ( A l a . C i v . App. 1 9 8 4 ) ; 

and C a s e c o , LLC v. Dingman, 65 So. 3d 909, 925-26 ( A l a . C i v . 

App. 2010) ( h o l d i n g t h a t t h e r e was s u f f i c i e n t e v i d e n c e t o 

s u p p o r t t h e t r i a l c o u r t ' s f i n d i n g o f an e m p l o y e e ' s p e r m a n e n t 

t o t a l d i s a b i l i t y , a l t h o u g h t h e e v i d e n c e was c o n f l i c t i n g , b a s e d 

on t h e v o c a t i o n a l t e s t i m o n y , t h e f a c t t h a t t h e e m p l o y e e ' s 
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c h r o n i c p a i n r a t e d a 9, on a 1-to-10 s c a l e , and t h e s i d e 

e f f e c t s o f t h e p a i n m e d i c a t i o n s ) . 

I n i t s a p p e l l a t e b r i e f , M a s t e r b r a n d a s s e r t s s e v e r a l 

a d d i t i o n a l , more s p e c i f i c a r g u m e n t s r e g a r d i n g i t s c h a l l e n g e t o 

t h e s u f f i c i e n c y o f t h e e v i d e n c e . We w i l l b r i e f l y c o n s i d e r 

t h o s e a r g u m e n t s . 

F i r s t , M a s t e r b r a n d c o n t e n d s t h a t G i l m o r e ' s p a i n does n o t 

d i s a b l e h e r body as a w h o l e and, t h e r e f o r e , t h a t t h e e v i d e n c e 

p r e s e n t e d f a i l s t o s u p p o r t a f i n d i n g o f p e r m a n e n t t o t a l 

d i s a b i l i t y . I n an a t t e m p t t o b o l s t e r i t s a r g u m e n t , 

M a s t e r b r a n d c i t e s N o r a n d a l U.S.A., I n c . v. G r a b e n , [Ms. 

2080679, M a r c h 12, 2010] So. 3d , ( A l a . C i v . App. 

2 0 0 9 ) , and G.UB.MK C o n s t r u c t o r s v. D a v i s , 78 So. 3d 998, 1000 

( A l a . C i v . App. 2 0 1 1 ) . B o t h c a s e s d e a l w i t h i n j u r i e s t o a 

s c h e d u l e d member a n d t h e " p a i n e x c e p t i o n . " I n t h i s c a s e , 

G i l m o r e ' s w o r k - r e l a t e d i n j u r y d i d n o t i n v o l v e a s c h e d u l e d 

member, and, t h u s , t h e h o l d i n g s i n G r a b e n and D a v i s a r e 

i n a p p l i c a b l e . See A l a . Code, § 2 5 - 5 - 5 7 ( a ) ( 3 ) ; G r a c e v.  

S t a n d a r d F u r n i t u r e M f g . Co., 54 So. 3d 909, 913 ( s t a t i n g t h a t 

i n j u r i e s t o t h e e m p l o y e e ' s n e c k and s h o u l d e r were i n j u r i e s t o 

n o n s c h e d u l e d members o f t h e b o d y ) ; and M i l l r y M i l l Co. v. 
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M a n u e l , 999 So. 2d 508, 520 ( A l a . C i v . App. 2008) ( n o t i n g t h a t 

t h e t r i a l c o u r t h a d f o u n d t h e e m p l o y e e t o be " p e r m a n e n t l y and 

t o t a l l y d i s a b l e d as a r e s u l t o f t h e i n j u r y t o h i s n e c k , a body 

p a r t n o t l i s t e d i n t h e s c h e d u l e " ) . 

N e x t , M a s t e r b r a n d c o n t e n d s t h a t t h e t r i a l c o u r t ' s 

j u d g m e n t i s u n s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e b e c a u s e , i t 

c l a i m s , G i l m o r e ' s u n r e l a t e d m e d i c a l c o n d i t i o n s a r e a 

c o n t r i b u t i n g c a u s e o f h e r l i m i t a t i o n s . S p e c i f i c a l l y , i t 

a r g u e s t h a t h e r c a r p a l t u n n e l syndrome, d i z z i n e s s , and arm and 

h a n d numbness l i m i t e d h e r a b i l i t y t o p e r f o r m on t h e FCE and 

h e r a b i l i t y t o be g a i n f u l l y e m p l o y e d . However, t h e t r i a l 

c o u r t c o n s i d e r e d and r e j e c t e d t h i s a rgument i n i t s j u d g m e n t . 

S p e c i f i c a l l y , t h e t r i a l c o u r t s t a t e d " [ t ] h a t [ G i l m o r e ] s u f f e r s 

f r o m o t h e r c o n d i t i o n s b e s i d e s h e r n e c k and s h o u l d e r i n j u r y , 

i n c l u d i n g c a r p a l t u n n e l syndrome. The c o u r t f i n d s no c r e d i b l e 

e v i d e n c e t h a t t h e c a r p a l t u n n e l syndrome i s j o b r e l a t e d b u t 

t h e C o u r t a l s o f i n d s t h a t [ G i l m o r e ' s ] 100% d i s a b i l i t y r e s u l t s 

f r o m h e r n e c k and s h o u l d e r i n j u r i e s w i t h o u t t a k i n g i n t o 

a c c o u n t any o f h e r o t h e r m e d i c a l c o n d i t i o n s . " Thus, t h e t r i a l 

c o u r t c o n c l u d e d t h a t G i l m o r e ' s d e b i l i t a t i n g p a i n was n o t t h e 

r e s u l t o f t h e u n r e l a t e d m e d i c a l c o n d i t i o n s . V i e w i n g " t h e 
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f a c t s i n t h e l i g h t most f a v o r a b l e t o t h e f i n d i n g s o f t h e t r i a l 

c o u r t , " Ex p a r t e P r o f e s s i o n a l Bus. Owners A s s ' n W o r k e r s ' Comp.  

Fund, 867 So. 2d 1099, 1102 ( A l a . 2 0 0 3 ) , we r e j e c t 

M a s t e r b r a n d ' s a rgument t h a t t h e t r i a l c o u r t e r r e d b y f i n d i n g 

t h a t G i l m o r e ' s u n r e l a t e d m e d i c a l c o n d i t i o n s d i d n o t c o n t r i b u t e 

t o h e r d i s a b i l i t y . See W a t er B r o s . C o n t r a c t o r s , I n c . v.  

W i m b e r l e y , 20 So. 3d 125, 132-33 ( A l a . C i v . App. 2009) 

( h o l d i n g t h a t t h e t r i a l c o u r t d i d n o t e r r o n e o u s l y r e l y on t h e 

e m p l o y e e ' s u n r e l a t e d m e d i c a l c o n d i t i o n s when a w a r d i n g w o r k e r s ' 

c o m p e n s a t i o n b e n e f i t s b e c a u s e t h e t r i a l c o u r t ' s f i n d i n g s o f 

f a c t f a i l e d t o m e n t i o n t h e e m p l o y e e ' s u n r e l a t e d m e d i c a l 

c o n d i t i o n s ) . 

F i n a l l y , M a s t e r b r a n d a r g u e s , w i t h o u t c i t a t i o n t o any 

a u t h o r i t y , t h a t t h e t r i a l c o u r t i n a p p r o p r i a t e l y r e l i e d upon 

t h e a l l e g e d t r e a t m e n t u n d e r t a k e n by G i l m o r e ' s p e r s o n a l 

i n t e r n i s t , Dr. D a v i s . We f i n d t h a t t h e r e c o r d does n o t 

s u p p o r t t h i s a r gument. As M a s t e r b r a n d h i g h l i g h t s i n i t s 

a p p e l l a t e b r i e f , Dr. D a v i s ' s m e d i c a l r e c o r d s were n o t 

i n t r o d u c e d i n t o e v i d e n c e a t t r i a l a nd Dr. D a v i s d i d n o t 

t e s t i f y a t t r i a l ; t h u s , t h e t r i a l c o u r t c o u l d n o t have 

c o n s i d e r e d any o f Dr. D a v i s ' s t r e a t m e n t b e c a u s e i t h a d no 

34 



2100937 

e v i d e n c e o f h e r t r e a t m e n t t o c o n s i d e r . I n i t s j u d g m e n t , t h e 

t r i a l c o u r t s t a t e d : 

" [ M a s t e r b r a n d ] d u r i n g t h e t r i a l o f t h i s c a s e made 
much ado t r y i n g t o show t h a t [ G i l m o r e ] went 
a p p r o x i m a t e l y two (2) y e a r s w i t h o u t any t r e a t m e n t 
f r o m Dr. M i c h e l l e T u r n l e y . [ G i l m o r e ] t e s t i f i e d t h a t 
d u r i n g t h a t p e r i o d o f t i m e t h e w o r k e r s ' c o m p e n s a t i o n 
c a r r i e r w o u l d n o t a u t h o r i z e h e r t r e a t m e n t w i t h Dr. 
M i c h e l l e T u r n l e y and t h a t she was s t i l l i n n e e d o f 
h e r m e d i c a t i o n a n d [ G i l m o r e ] went t o h e r f a m i l y 
p r a c t i t i o n e r , Dr. Renee D a v i s , t o p r o c u r e h e r 
p r e s c r i p t i o n s f o r p a i n . The C o u r t a l s o f i n d s t h i s 
t e s t i m o n y c r e d i b l e and b e l i e v a b l e . " 

The t r i a l c o u r t m e n t i o n e d Dr. D a v i s , b u t i t d i d n o t c o n s i d e r 

h e r a l l e g e d t r e a t m e n t o f G i l m o r e . I n s t e a d , t h e t r i a l c o u r t ' s 

s t a t e m e n t i n d i c a t e s t h a t i t m e n t i o n e d Dr. D a v i s i n c o n n e c t i o n 

o n l y w i t h i t s c r e d i b i l i t y a s s e s s m e n t o f G i l m o r e and h e r 

c o m p l a i n t s o f d e b i l i t a t i n g p a i n g i v e n t h a t t h e r e was a 

s i g n i f i c a n t "gap" i n h e r pain-management t r e a t m e n t w i t h Dr. 

T u r n l e y f r o m 2005 u n t i l 2008. M a s t e r b r a n d p r e s e n t e d e v i d e n c e 

c o n t r a d i c t i n g G i l m o r e ' s t e s t i m o n y t h a t she h a d r e p e a t e d l y 

r e q u e s t e d an a p p o i n t m e n t w i t h a t r e a t i n g p h y s i c i a n d u r i n g t h e 

"gap" p e r i o d ; h o w e v e r, t h e t r i a l c o u r t r e j e c t e d M a s t e r b r a n d ' s 

e v i d e n c e on t h e i s s u e and e x p r e s s l y f o u n d i n f a v o r o f G i l m o r e , 

as n o t e d a b o v e . 

" ' [ I ] t i s w e l l e s t a b l i s h e d t h a t t h e t r i a l c o u r t 
i s i n t h e b e s t p o s i t i o n t o o b s e r v e t h e demeanor and 
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c r e d i b i l i t y o f t h e e m p l o y e e and o t h e r w i t n e s s e s i n 
a w o r k e r s ' c o m p e n s a t i o n c a s e . ' M a y f i e l d T r u c k i n g Co.  
[v. N a p i e r ] , 724 So. 2d [22,] 25 [ ( A l a . C i v . App. 
1 9 9 8 ) ] . 'The r e s o l u t i o n o f c o n f l i c t i n g e v i d e n c e i s 
w i t h i n t h e e x c l u s i v e p r o v i n c e o f t h e t r i a l c o u r t , 
and t h i s c o u r t i s f o r b i d d e n t o i n v a d e t h a t p r o v i n c e 
upon r e v i e w . ' I d . " 

C l e a r C r e e k T r a n s p . , I n c . v. P e e b l e s , 911 So. 2d 1059, 1063 

( A l a . C i v . App. 2 0 0 4 ) . Thus, we c a n n o t c o n c l u d e t h a t t h e 

t r i a l c o u r t i n a p p r o p r i a t e l y r e l i e d on Dr. D a v i s ' s a l l e g e d 

t r e a t m e n t o f G i l m o r e i n m a k i n g i t s d e c i s i o n t o a w a r d G i l m o r e 

w o r k e r s ' c o m p e n s a t i o n b e n e f i t s f o r p e r m a n e n t t o t a l d i s a b i l i t y . 

B a s e d on o u r r e v i e w o f t h e r e c o r d , we c a n n o t c o n c l u d e 

t h a t t h e t r i a l c o u r t ' s f i n d i n g t h a t G i l m o r e was t o t a l l y and 

p e r m a n e n t l y d i s a b l e d i s u n s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e . 

C o n c l u s i o n 

F o r t h e r e a s o n s d i s c u s s e d a b o v e , we a f f i r m t h e t r i a l 

c o u r t ' s j u d g m e n t . 

AFFIRMED. 
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B r y a n and Moore, J J . , c o n c u r i n t h e r e s u l t , w i t h o u t 

w r i t i n g s . 

36 


