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Joey Frazier, as executor of the estate of Florine Bryant 

v. 

Frank G i l l i s , M.D. 
Appeal from Colbert C i r c u i t Court 

(CV-07-900030) 

THOMPSON, P r e s i d i n g Judge. 

Joey F r a z i e r , the e x e c u t o r of the e s t a t e of h i s mother, 

F l o r i n e B r y a n t , appeals from a judgment as a mat t e r of law 

e n t e r e d i n f a v o r of Frank G i l l i s , M.D., i n t h i s m e d i c a l -

m a l p r a c t i c e case. 
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The r e c o r d , viewed i n the l i g h t most f a v o r a b l e t o 

F r a z i e r , see Leonard v. Cunningham, 4 So. 3d 1181, 1184 ( A l a . 

C i v . App. 2008), i n d i c a t e s the f o l l o w i n g : 

Dr. G i l l i s i s a f a m i l y p r a c t i t i o n e r who began t r e a t i n g 

B r y a n t i n May 1999. I n 2000, C a r o l D a v i s , a c e r t i f i e d nurse 

p r a c t i t i o n e r , began w o r k i n g w i t h Dr. G i l l i s a t L i s t e r 

H e a l t h c a r e i n F l o r e n c e . Dr. G i l l i s was D a v i s ' s " p r i m a r y 

s u p e r v i s i n g c o l l a b o r a t i n g p h y s i c i a n . " I n t h a t r o l e , Dr. 

G i l l i s s u p e r v i s e d the t r e a t m e n t D a v i s p r o v i d e d t o p a t i e n t s , 

b u t , D a v i s t e s t i f i e d , Dr. G i l l i s was not r e q u i r e d t o be 

p h y s i c a l l y p r e s e n t when she r e n d e r e d t h a t t r e a t m e n t . B r y a n t ' s 

m e d i c a l r e c o r d s i n d i c a t e t h a t D a v i s t r e a t e d B r y a n t numerous 

times over the y e a r s . 

On August 29, 2005, Dr. G i l l i s d i a g n o s e d B r y a n t w i t h 

a t r i a l f i b r i l l a t i o n , a h e a r t c o n d i t i o n t h a t can r e s u l t i n the 

f o r m a t i o n of a b l o o d c l o t , which, i n t u r n , can t r a v e l t o the 

b r a i n and cause a s t r o k e . To t r e a t B r y a n t , Dr. G i l l i s p l a c e d 

her on Coumadin, a b l o o d t h i n n e r t h a t l e s s e n s the chances of 

the f o r m a t i o n of a b l o o d c l o t . However, b l o o d t h i n n e r s l i k e 

Coumadin a l s o pose a r i s k f o r p a t i e n t s . Dr. G i l l i s t e s t i f i e d 

t h a t he t y p i c a l l y a d v i s e s h i s p a t i e n t s t h a t Coumadin can be "a 
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v e r y dangerous drug u n l e s s t aken a p p r o p r i a t e l y . " Coumadin i s 

a " h i g h l y i n d i v i d u a l i z e d " drug and the p r o p e r dosage cannot be 

e s t a b l i s h e d w i t h o u t c a r e f u l l y m o n i t o r i n g the p a t i e n t . Dr. 

G i l l i s s a i d t h a t p a t i e n t s t a k i n g Coumadin " n e e d [ ] t o be 

checked f r e q u e n t l y i n i t i a l l y , u s u a l l y e v e r y two t o t h r e e days, 

and a t most once a week u n t i l i t i s s t a b i l i z e d . A f t e r which 

t h e y - - t h a t time may be extended t o a month, but i n no way 

s h o u l d t h e y be checked l e s s t h a n — s h o u l d be checked l e s s than 

once a month." The f r e q u e n t t e s t i n g i s i n t e n d e d t o ensure 

t h a t the p a t i e n t remains w i t h i n what i s c a l l e d the 

" t h e r a p e u t i c range." To ensure the p a t i e n t s remain w i t h i n 

t h a t range, t h e i r I n t e r n a t i o n a l N o r m a l i z e d R a t i o ("INR") i s 

mo n i t o r e d . Dr. G i l l i s t e s t i f i e d t h a t the t h e r a p e u t i c range 

f o r p a t i e n t s w i t h a t r i a l f i b r i l l a t i o n who are b e i n g t r e a t e d 

w i t h Coumadin i s between 2.0 and 3.0. An INR of 1.0 i s 

c o n s i d e r e d normal. 

Dr. G i l l i s s t a t e d t h a t he gave B r y a n t the i n s t r u c t i o n s 

r e g a r d i n g the dangers of Coumadin and the need f o r i n i t i a l 

f r e q u e n t m o n i t o r i n g ; however, B r y a n t ' s r e c o r d s do not i n d i c a t e 

t h a t the i n s t r u c t i o n s were g i v e n t o h e r . Dr. G i l l i s s a i d h i s 

p r a c t i c e i s t o make a n o t a t i o n i n the p a t i e n t ' s r e c o r d s 
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r e g a r d i n g the i n s t r u c t i o n s he p r o v i d e s t o them, and he 

acknowledged t h a t a n o t a t i o n r e g a r d i n g those i n s t r u c t i o n s 

s h o u l d be i n B r y a n t ' s r e c o r d . Dr. G i l l i s a l s o acknowledged 

t h a t he had no independent r e c o l l e c t i o n of i n s t r u c t i n g B r y a n t 

on the use of Coumadin; he based h i s t e s t i m o n y on h i s u s u a l 

p r a c t i c e . Davis a l s o t e s t i f i e d t h a t she had no r e c o l l e c t i o n 

of Dr. G i l l i s ' s i n s t r u c t i n g B r y a n t on the use of Coumadin. 

She s t a t e d t h a t she p r o v i d e d the i n s t r u c t i o n s t o B r y a n t , but 

she, t o o , f a i l e d t o i n c l u d e a n o t a t i o n r e g a r d i n g the 

i n s t r u c t i o n s i n B r y a n t ' s m e d i c a l r e c o r d s . L i k e Dr. G i l l i s , 

D avis t e s t i f i e d t h a t a n o t a t i o n r e g a r d i n g the i n s t r u c t i o n s 

s h o u l d have been i n c l u d e d i n B r y a n t ' s r e c o r d s . 

When B r y a n t was p r e s c r i b e d Coumadin on August 29, 2005, 

she was i n s t r u c t e d t o r e t u r n t o the l a b a t L i s t e r H e a l t h c a r e 

on August 31 t o have her INR checked and t o b e g i n the p r o c e s s 

of e s t a b l i s h i n g the p r o p e r dosage of Coumadin f o r her t o t a k e . 

B r y a n t came t o the l a b as o r d e r e d . Her INR on t h a t date was 

1.9. She was o r d e r e d t o t a k e f i v e m i l l i g r a m s of Coumadin 

e v e r y day and t o r e t u r n t o the l a b i n one week, on September 

7, 2005, t o have her INR rechecked, p u r s u a n t t o D a v i s ' s 

o r d e r s . A n o t a t i o n i n B r y a n t ' s m e d i c a l r e c o r d s i n d i c a t e s , 
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" p t . n o t i f i e d , sb," which s i g n i f i e s t h a t S h e r r y B a t e s , a nurse 

a t the l a b , gave B r y a n t the i n s t r u c t i o n s . Bates t e s t i f i e d 

t h a t the n o t a t i o n i s not made i n the r e c o r d s u n t i l the p a t i e n t 

i s n o t i f i e d of the i n s t r u c t i o n s . 

B r y a n t r e t u r n e d t o the L i s t e r H e a l t h c a r e l a b as 

i n s t r u c t e d on September 7, 2005, and employees of the l a b drew 

her b l o o d . However, the INR t e s t was not performed on the 

drawn b l o o d . On t h a t same day, Dr. G i l l i s saw B r y a n t f o r a 

s t r e s s t e s t ; however, he d i d not f o l l o w up on why the INR t e s t 

had not been done. He s t a t e d t h a t , a t t h a t t i m e , Davis was 

m o n i t o r i n g B r y a n t ' s Coumadin dosage. However, Dr. G i l l i s 

t e s t i f i e d t h a t the f a i l u r e t o do the INR t e s t on the b l o o d 

drawn on September 7, 2005, was an e r r o r and t h a t the p r o p e r 

dosage of Coumadin f o r B r y a n t c o u l d not be determined based 

o n l y on the INR t e s t done on August 29, 2005. 

Dr. G i l l i s t e s t i f i e d t h a t h i s o f f i c e r e c o r d s i n d i c a t e 

t h a t the next INR t e s t was performed on November 14, 2005, 

which, he acknowledged, was "way too l o n g between INRs." 

B r y a n t ' s November 14, 2005, INR was 34.2. Dr. G i l l i s agreed 

t h a t an INR of 34.2 i s an e x t r e m e l y dangerous l e v e l f o r the 

p a t i e n t . B r y a n t had a c o l o n o s c o p y on September 13, 2005, and 
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the p h y s i c i a n p e r f o r m i n g t h a t e x a m i n a t i o n t e m p o r a r i l y w i t h h e l d 

Coumadin from B r y a n t t o p r e v e n t p o s s i b l e b l e e d i n g from the 

c o l o n o s c o p y . Dr. G i l l i s s t a t e d t h a t he would expect Coumadin 

t o be w i t h h e l d b e f o r e such a procedure and t h a t the Coumadin 

would have t o be r e s t a r t e d . He s a i d t h a t he r e c e i v e d B r y a n t ' s 

c o l o n o s c o p y r e p o r t on October 4, 2005. No one i n Dr. G i l l i s ' s 

o f f i c e r e v i e w e d B r y a n t ' s m e d i c a l c h a r t when the r e p o r t was 

r e c e i v e d , and, a t t h a t t i m e , B r y a n t was not s c h e d u l e d f o r 

another check on her INR. 

On October 6, 2005, B r y a n t was seen by a c a r d i o l o g i s t 

p u r s u a n t t o a r e f e r r a l by Dr. G i l l i s . The c a r d i o l o g i s t ' s 

r e p o r t i n d i c a t e d t h a t B r y a n t was t a k i n g Coumadin as d i r e c t e d 

by Dr. G i l l i s . The r e p o r t i n d i c a t e d t h a t a copy was forwarded 

t o Dr. G i l l i s ; however, Dr. G i l l i s t e s t i f i e d t h a t he was not 

p r o v i d e d w i t h a copy of the r e p o r t and t h a t he d i d not see the 

r e p o r t u n t i l l i t i g a t i o n i n t h i s case began. 

The e v i d e n c e i s u n d i s p u t e d t h a t Dr. G i l l i s ' s o f f i c e had 

no f u r t h e r c o n t a c t w i t h B r y a n t u n t i l November 9, 2005. 

A c c o r d i n g t o B a t e s ' s t e s t i m o n y , on t h a t d a t e , she r e c e i v e d a 

t e l e p h o n e c a l l from B r y a n t d u r i n g which B r y a n t complained t h a t 

she had 12 b l u e s p o t s on the i n s i d e of her l e f t t h i g h and 
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t h r e e b l u e s p o t s on her r i g h t s h o u l d e r . B r y a n t a l s o 

c o m p l a i n e d of h a v i n g no energy. Davis r e c e i v e d B r y a n t ' s 

message, wrote "RTO" on the message s l i p , and r e t u r n e d the 

s l i p t o the n u r s e s ' box. Davis t e s t i f i e d t h a t "RTO" means 

t h a t the p a t i e n t i s t o r e t u r n t o the o f f i c e i m m e d i a t e l y . 

Whether B r y a n t was a c t u a l l y n o t i f i e d t o come i n t o the o f f i c e 

was d i s p u t e d a t t r i a l . A n o t a t i o n , " c a l l e d , " appears on the 

message s l i p . However, b o t h Davis and Bates t e s t i f i e d t h a t 

they d i d not c a l l B r y a n t t o t e l l her t o r e t u r n t o the o f f i c e . 

Dr. G i l l i s t e s t i f i e d t h a t he d i d not see the November 9, 2005, 

te l e p h o n e message from B r y a n t . There i s no i n d i c a t i o n t h a t 

B r y a n t r e t u r n e d t o the o f f i c e f o r t r e a t m e n t a t t h a t t i m e . 

B r y a n t ' s m e d i c a l r e c o r d s were not r e v i e w e d on November 9, 

2005. Dr. G i l l i s acknowledged t h a t , i f t h e y had been 

reviewed, he or Davis would have seen t h a t B r y a n t had not had 

an INR t e s t performed s i n c e her one and o n l y INR t e s t check on 

August 31, 2005. 

On November 13, 2005, Dr. G i l l i s went out of town. On 

Monday, November 14, 2005, B r y a n t came t o Dr. G i l l i s ' s o f f i c e 

and Davis t r e a t e d h e r . A t t h a t t i m e , an INR t e s t was 

performed. The r e s u l t s i n d i c a t e d t h a t B r y a n t had an INR of 
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34.2. Davis i n s t r u c t e d B r y a n t t o d i s c o n t i n u e the Coumadin and 

t o have her INR checked on F r i d a y , November 18, 2005. She 

then sent B r y a n t home. Davis t e s t i f i e d t h a t Dr. G i l l i s had 

never i n s t r u c t e d her t h a t i f a p a t i e n t ' s INR was as h i g h as 

B r y a n t ' s was on t h a t day, the p a t i e n t was t o go t o the 

h o s p i t a l i m m e d i a t e l y . 

B r y a n t r e t u r n e d t o Dr. G i l l i s ' s o f f i c e on November 15, 

2005, c o m p l a i n i n g t h a t she was s t i l l b l e e d i n g from the s i t e 

where b l o o d had been drawn f o r her INR t e s t the day b e f o r e . 

She a l s o complained of nausea and a headache. Davis o r d e r e d 

another INR t e s t , and the r e s u l t s were f a x e d t o her from the 

h o s p i t a l . The r e s u l t s i n d i c a t e d t h a t B r y a n t had an INR of 

44.77; however, t h e r e was a note a t t a c h e d t o the r e s u l t s 

i n d i c a t i n g t h a t a " m i x i n g s t u d y " had been done and t h a t 

B r y a n t ' s INR was a c t u a l l y .89. 1 

Davis took the INR r e p o r t t o Dr. George Evans, who was 

h a n d l i n g Dr. G i l l i s ' s p a t i e n t s w h i l e Dr. G i l l i s was out of 

town. Dr. Evans t o l d Davis t o r e f e r B r y a n t t o a h e m a t o l o g i s t . 

Davis d i d as i n s t r u c t e d , and she a l s o t o l d B r y a n t t h a t i f she 

1There i s n o t h i n g i n the r e c o r d t h a t e l a b o r a t e s on the 
term " m i x i n g s t u d y . " 
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had any problems she was t o go t o the h o s p i t a l . On November 

16, 2005, B r y a n t was brought i n t o Shoals H o s p i t a l , and, a t 

t h a t t i m e , she was n o n r e s p o n s i v e . D i a g n o s t i c t e s t i n g 

i n d i c a t e d t h a t she had s u f f e r e d a s u b d u r a l hematoma, or 

b l e e d i n g i n the b r a i n . E f f o r t s t o save her l i f e were 

u n s u c c e s s f u l , and B r y a n t d i e d on November 17, 2005. Dr. 

R i c h a r d Hays, who t e s t i f i e d on b e h a l f of F r a z i e r , and Dr. 

G i l l i s agreed t h a t , had B r y a n t r e c e i v e d a p p r o p r i a t e t r e a t m e n t 

on e i t h e r November 14 or November 15, she would most l i k e l y 

have s u r v i v e d . 

Dr. Hays i s a f a m i l y p r a c t i t i o n e r who p r e s c r i b e s Coumadin 

f o r h i s p a t i e n t s d i a g n o s e d w i t h a t r i a l f i b r i l l a t i o n , l i k e 

B r y a n t . He t e s t i f i e d t h a t , because of the wide v a r i a n c e i n 

e f f e c t i v e doses of Coumadin i n i n d i v i d u a l s , and because the 

drug i s so dangerous, " i t i s e x t r e m e l y i m p o r t a n t t o m o n i t o r 

the p a t i e n t a t the s t a r t so t h a t you know t h a t they are on the 

p r o p e r dose and make sure they get s t a b i l i z e d because they may 

e v e n - - i t may change w i t h i n the f i r s t s e v e r a l weeks." Dr. Hays 

t e s t i f i e d t h a t the s t a n d a r d of care f o r m o n i t o r i n g a p a t i e n t 

on Coumadin i s 

" t h a t s u f f i c i e n t t e s t i n g needs t o be done t o 
determine t h a t the p a t i e n t i s on the t h e r a p e u t i c 
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dose, as we mentioned, and t h a t t h e i r dose 
s t a b i l i z e s and m a i n t a i n s s t a b l e . So the s t a n d a r d of 
care does not say you have t o n e c e s s a r i l y do i t on 
a day one v e r s u s day two or day two v e r s u s day 
t h r e e . I t i s not a f u n c t i o n of t e l l i n g e x a c t l y how 
t o do i t , but i t d i c t a t e s t h a t t o meet the s t a n d a r d 
of c a r e you need t o be sure t h a t the p a t i e n t i s 
w i t h i n t h a t s a f e t y range. P a r t of the reason f o r 
t h a t range i s , and r e p o r t e d i n s t u d i e s , t o p r e v e n t 
the s t r o k e s , but i t a l s o i s a s a f e enough range f o r 
peopl e t o take t h a t they d i d not have o t h e r 
problems. I t would not do us any good t o p r e v e n t 
s t r o k e s and put people i n danger so t h a t i s how t h a t 
range was deter m i n e d . " 

Dr. Hays t e s t i f i e d t h a t the s t a n d a r d of care r e q u i r e s 

t h a t l a b o r a t o r y t e s t s be performed t o as s u r e t h a t the p a t i e n t 

i s t a k i n g the p r o p e r dosage and t h a t the p a t i e n t ' s INRs f a l l 

w i t h i n the t h e r a p e u t i c range. He a l s o s a i d t h a t the s t a n d a r d 

of c a r e cannot be met w i t h o u t p h y s i c i a n i n v o l v e m e n t and t h a t 

the s t a n d a r d i s breached when the p h y s i c i a n has no r o l e i n the 

m o n i t o r i n g of the p a t i e n t ' s INRs. He f u r t h e r t e s t i f i e d as t o 

h i s o p i n i o n t h a t , f o r a l l of the peop l e w o r k i n g under a 

p h y s i c i a n ' s s u p e r v i s i o n , " i t i s the p h y s i c i a n ' s r e s p o n s i b i l i t y 

t o make sure t h a t t h e y are p e r f o r m i n g [ t h e i r ] f u n c t i o n s 

c o r r e c t l y . " Dr. Hays f u r t h e r e x p l a i n e d the s t a n d a r d of care 

as f o l l o w s : 

"[Y]ou can farm out the r e s p o n s i b i l i t y w i t h i n your 
s t a f f i n many d i f f e r e n t ways and many peop l e do, but 
i t i s a l l — t o meet the s t a n d a r d of c a r e i n c a r i n g 
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f o r a p a t i e n t w i t h t h i s problem a p h y s i c i a n has t o 
ensure t h a t t h a t i s b e i n g done c o r r e c t l y . " 

In o t h e r words, Dr. Hays s a i d , the p h y s i c i a n has the u l t i m a t e 

r e s p o n s i b i l i t y . 

Dr. Hays a l s o t e s t i f i e d t h a t , a l t h o u g h p h y s i c i a n s are not 

r e q u i r e d t o use a s p e c i f i c method t o ensure t h a t p a t i e n t s on 

Coumadin are h a v i n g INR t e s t s performed r e g u l a r l y , p h y s i c i a n s 

must keep t r a c k of those p a t i e n t s t o ensure t h a t they are 

a c t u a l l y b e i n g m o n i t o r e d . He s t a t e d t h a t numerous f a c t o r s can 

change d u r i n g a person's t r e a t m e n t , so the INR numbers can 

change "so you have t o have some s o r t of p r o c e s s t o keep t r a c k 

of p e o p l e . " For example, Dr. Hays t e s t i f i e d , a p h y s i c i a n 

cannot s t o p a t s i m p l y making an appointment f o r a p a t i e n t each 

month. He o p i n e d t h a t , i f a p a t i e n t on Coumadin does not come 

i n f o r h i s or her monthly appointment, the p h y s i c i a n ' s o f f i c e 

s h o u l d f o l l o w up w i t h t h a t p a t i e n t t o s t r e s s the importance of 

the need f o r f u r t h e r m o n i t o r i n g and t e l l the p a t i e n t t h a t , i f 

he or she does not come i n , the t r e a t m e n t w i l l be 

d i s c o n t i n u e d . Dr. Hays s a i d t h a t , i n h i s o p i n i o n , a p h y s i c i a n 

cannot t u r n over the r e s p o n s i b i l i t y of m o n i t o r i n g a Coumadin 

p a t i e n t t o someone i n h i s or her o f f i c e and then walk away 

from any f u r t h e r r e s p o n s i b i l i t y . As Dr. Hays s a i d : 

11 
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"[ E ] v e r y b o d y [working i n a p h y s i c i a n ' s o f f i c e ] has 
d i f f e r e n t t r a i n i n g , d i f f e r e n t s k i l l s , but the y are 
s t i l l — you are the p h y s i c i a n , you are s t i l l the 
d o c t o r i n p r a c t i c e and i t i s s t i l l your p a t i e n t 
whether i t i s the per s o n changing the bandage or how 
they draw b l o o d or whatever f u n c t i o n they do i n your 
o f f i c e , you are s t i l l the one t h a t the s t a n d a r d [of 
care] r e q u i r e s u l t i m a t e l y you need t o make sure t h a t 
what i s b e i n g done t o them and f o r them i s done 
a p p r o p r i a t e l y and w i t h i n the s t a n d a r d of c a r e . " 

Dr. Hays then t e s t i f i e d t h a t , a f t e r r e v i e w i n g B r y a n t ' s 

m e d i c a l r e c o r d s , i n h i s o p i n i o n Dr. G i l l i s f a i l e d t o meet the 

s t a n d a r d of care i n s e v e r a l ways. He s t a t e d t h a t Dr. G i l l i s 

never c r e a t e d a p l a n t o ensure t h a t B r y a n t was p l a c e d on the 

c o r r e c t dose of Coumadin; t h a t Dr. G i l l i s never a d j u s t e d 

B r y a n t ' s dosage, c o n f i r m e d the c o r r e c t dosage, or c o n f i r m e d 

t h a t her dosage was s t a b i l i z e d ; and t h a t t h e r e i s no 

i n d i c a t i o n i n B r y a n t ' s m e d i c a l r e c o r d s t h a t i t was ever 

e x p l a i n e d t o B r y a n t t h a t Coumadin i s l i k e l y a " l i f e - t i m e 

d r ug," and a v e r y s e r i o u s and dangerous drug t h a t must be 

m o n i t o r e d i n a c e r t a i n f a s h i o n t o make sure t h a t i t s t a y s 

t h e r a p e u t i c and does not cause any dangerous problems. 

F u r t h e r , when asked whether B r y a n t ' s p r o p e r dose of 

Coumadin was ever determined, Dr. Hays r e p l i e d t h a t " [ t ] h e r e 

i s not one s i n g l e r e a d i n g on an INR t h a t was w i t h i n the 

t h e r a p e u t i c range so I cannot t e l l you between August 29 when 
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she was s t a r t e d and November 15 [ s i c ] when she p a s sed t h a t 

t h e r e was ever a t h e r a p e u t i c dose e s t a b l i s h e d . " Such a 

f a i l u r e , Dr. Hays t e s t i f i e d , f a l l s beneath the s t a n d a r d of 

c a r e , and, he s t a t e d , i t was Dr. G i l l i s ' s r e s p o n s i b i l i t y , not 

D a v i s ' s , t o ensure t h a t the t h e r a p e u t i c dose was e s t a b l i s h e d . 

Dr. Hays a l s o t e s t i f i e d t h a t the f a i l u r e t o ensure t h a t 

B r y a n t ' s INRs were b e i n g t e s t e d i n a t i m e l y manner was a l s o a 

b r e a c h of the s t a n d a r d of c a r e . 

When asked about whether Dr. G i l l i s c o u l d have p r o p e r l y 

t u r n e d over h i s r e s p o n s i b i l i t y f o r m o n i t o r i n g B r y a n t ' s 

Coumadin dosage t o the p h y s i c i a n who performed the 

c o l o n o s c o p y , Dr. Hays s a i d t h a t a g a s t r o e n t e r o l o g i s t i s not 

the p r o p e r p h y s i c i a n t o m o n i t o r a p a t i e n t ' s Coumadin dosage. 

He a l s o s t a t e d t h a t the p h y s i c i a n who handles the Coumadin 

b e f o r e a p rocedure such as a c o l o n o s c o p y s h o u l d be the 

p h y s i c i a n who r e i n i t i a t e s the Coumadin t r e a t m e n t , w i t h i n p u t 

from the g a s t r o e n t e r o l o g i s t i f n e c e s s a r y . Dr. Hays t e s t i f i e d 

t h a t , a g a i n , Dr. G i l l i s f a i l e d t o meet the s t a n d a r d of c a r e 

because t h e r e were no INR t e s t s done on B r y a n t a f t e r the 

c o l o n o s c o p y on September 13, 2005, and no t e s t s done on her i n 

October 2005. 
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S i m i l a r l y , Dr. Hays noted t h a t , when B r y a n t saw the 

c a r d i o l o g i s t on October 6, 2005, a f t e r b e i n g r e f e r r e d by Dr. 

G i l l i s , the c a r d i o l o g i s t was concerned t h a t her h e a r t r a t e was 

too f a s t and began t r e a t i n g her w i t h D i g o x i n . However, Dr. 

Hays s a i d , D i g o x i n can a f f e c t the l e v e l of Coumadin i n one's 

b l o o d . He s t a t e d t h a t , anytime a p a t i e n t i s p l a c e d on a new 

m e d i c a t i o n t h a t can change how the body d e a l s w i t h Coumadin, 

the p h y s i c i a n m o n i t o r i n g the Coumadin s h o u l d recheck the 

p a t i e n t ' s INR t o ensure t h a t i t has not changed. He 

t e s t i f i e d : "So, t o meet the s t a n d a r d of c a r e you need t o r e -

determine t h a t t h e y are on a s t a b l e dose and t h e r a p e u t i c . " 

Dr. Hays f u r t h e r t e s t i f i e d t h a t , even though Dr. G i l l i s 

c l a i m e d he d i d not r e c e i v e the c a r d i o l o g i s t ' s r e p o r t , Dr. 

G i l l i s was not r e l i e v e d of h i s o b l i g a t i o n t o ensure t h a t 

B r y a n t ' s Coumadin dosage was p r o p e r and s t a b i l i z e d . 

Dr. Hays a l s o t e s t i f i e d t h a t Dr. G i l l i s b reached the 

s t a n d a r d of c a r e by not e n s u r i n g t h a t B r y a n t was e i t h e r seen 

a t h i s o f f i c e or sent t o the emergency room on November 9, 

2005, when she c a l l e d h i s o f f i c e t o c omplain about the 

p o s s i b l e b r u i s i n g on her t h i g h and s h o u l d e r and her l a c k of 

energy. When B r y a n t came t o Dr. G i l l i s ' s o f f i c e on November 
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14, 2005, Dr. Hays s a i d , D a v i s , as someone who d e a l s w i t h 

p a t i e n t s b e i n g t r e a t e d w i t h Coumadin, s h o u l d have r e c o g n i z e d 

t h a t B r y a n t ' s INR c o n s t i t u t e d an " a b s o l u t e c r i t i c a l 

emergency." He s a i d : "[The f a c t t h a t she d i d not respond i n 

t h a t f a s h i o n c a l l s i n t o q u e s t i o n whether she was t r u l y c a pable 

t o be h a n d l i n g those p a t i e n t s . " Dr. Hays then t e s t i f i e d t h a t 

" w i t h i n the p h y s i c i a n ' s o f f i c e you can d e l e g a t e 
a n y — d i f f e r e n t r e s p o n s i b i l i t i e s t o people based on 
t h e i r t r a i n i n g and t h e i r a b i l i t i e s , but i t i s s t i l l 
the p h y s i c i a n ' s u l t i m a t e r e s p o n s i b i l i t y . I t i s your 
p a t i e n t . You are the one t h a t i s r e s p o n s i b l e f o r 
what everybody t h a t t r e a t s the p a t i e n t under your 
c a r e does f o r t h a t p a t i e n t . So, t h i s i s s t i l l 
s o l e l y Dr. G i l l i s ' s r e s p o n s i b i l i t y whether or not he 
was p r e s e n t or n o t . " 

Dr. Hays a l s o s a i d t h a t , g i v e n the l a c k of m o n i t o r i n g of 

B r y a n t a f t e r Dr. G i l l i s p l a c e d her on Coumadin, Dr. G i l l i s 

b r e ached the s t a n d a r d of care r e q u i r e d t o p r o p e r l y s u p e r v i s e 

D a v i s . 

Dr. Hays s a i d t h a t , i n h i s o p i n i o n , t o a r e a s o n a b l e 

degree of m e d i c a l c e r t a i n t y , Dr. G i l l i s ' s breaches of the 

s t a n d a r d of c a r e caused B r y a n t ' s death. He t e s t i f i e d t h a t her 

death was " a b s o l u t e l y " a v o i d a b l e and t h a t her c o n d i t i o n was 

not i r r e v e r s i b l e as l a t e as November 14 and 15, 2005, when 

B r y a n t ' s INRs were e x t r e m e l y h i g h . 
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At the c l o s e of F r a z i e r ' s case, Dr. G i l l i s moved f o r a 

judgment as a matter of law on the ground t h a t h i s a l l e g e d 

n e g l i g e n c e was not the pr o x i m a t e cause of B r y a n t ' s death. 

S p e c i f i c a l l y , he argued t h a t the d e f i c i e n t m e d i c a l t r e a t m e n t 

B r y a n t r e c e i v e d a t the hands of o t h e r h e a l t h - c a r e p r o v i d e r s on 

November 14 and 15, 2005, was the pr o x i m a t e cause of her 

death, and t h a t , but f o r t h a t i n t e r v e n i n g cause, B r y a n t would 

have s u r v i v e d . The t r i a l c o u r t agreed, s a y i n g : 

" I f t h i s was a b o r d e r l i n e [ c a s e ] , I would l e t i t 
go t o the j u r y . That i s j u s t because t h a t i s my 
p h i l o s o p h y . I kept e x p e c t i n g your e x p e r t t o say 
t h a t even i f Dr. Evans had sent her t o the h o s p i t a l 
t h a t because of the t h i n g s t h a t had happened b e f o r e , 
because her l e v e l never had been s t a b i l i z e d t h a t she 
might not have l i v e d . Or I e x p e c t e d him t o say t h a t 
Dr. Evans might not have known t o send her t o the 
h o s p i t a l because she was not h i s p a t i e n t , and he d i d 
not know how her l e v e l s f l u c t u a t e d . I e x p e c t e d 
those t h i n g s and t h a t i s the o n l y way i t c o u l d have 
gone t o the j u r y . 

"MR. DOUGLAS [ F r a z i e r ' s a t t o r n e y ] : May I be 
heard b r i e f l y ? 

"THE COURT: I have hea r d i t , I have l o o k e d a t 
i t , I have m u l l e d over i t , and those t h i n g s were not 
t h e r e . And because they were not t h e r e , as much as 
I hate i t — I b e l i e v e t h a t B r y a n t s h o u l d not have 
d i e d , and I t h i n k t h a t i s a c r y i n g shame, and my 
sympathy i s c o m p l e t e l y and t o t a l l y w i t h Mr. F r a z i e r . 
My h e a r t breaks f o r him. I am so s o r r y f o r h i s 
l o s s . I have l o s t b o t h of my p a r e n t s and i f I 
thought t h e i r deaths s h o u l d have been p r e v e n t e d , I 
don't know how you l i v e w i t h i t , but she s h o u l d not 
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have d i e d , but i t was not Dr. G i l l i s ' s f a u l t . You 
c o u l d not prove — d i d not prove your case so I am 
go i n g t o e n t e r a judgment as a ma t t e r of law i n 
f a v o r of Dr. G i l l i s . 

"MR. DOUGLAS: May I be heard, Your Honor? 

"THE COURT: That i s i t , no." 

On October 21, 2010, the t r i a l c o u r t e n t e r e d a w r i t t e n 

judgment i n f a v o r of Dr. G i l l i s . F r a z i e r a p p ealed t o the 

Alabama Supreme C o u r t , which t r a n s f e r r e d the ap p e a l t o t h i s 

c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

F r a z i e r contends t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

Dr. G i l l i s ' s motion f o r a judgment as a matter of law. As an 

i n i t i a l m a t t e r , we note t h a t Dr. G i l l i s contends t h a t F r a z i e r 

waived h i s r i g h t t o c h a l l e n g e the t r i a l c o u r t ' s judgment 

because, he says, F r a z i e r f a i l e d t o p r e s e r v e the i s s u e he 

r a i s e s on a p p e a l . S p e c i f i c a l l y , Dr. G i l l i s contends t h a t , i n 

opposing Dr. G i l l i s ' s motion f o r a judgment as a ma t t e r of 

law, F r a z i e r f a i l e d t o argue t h a t n e g l i g e n t subsequent m e d i c a l 

care i s f o r e s e e a b l e and, t h e r e f o r e , t h a t he cannot now r a i s e 

t h a t argument on a p p e a l . 

We d i s a g r e e w i t h Dr. G i l l i s ' s a s s e r t i o n . T h i s c o u r t 

" w i l l not p l a c e a t r i a l c o u r t ' " i n e r r o r on m a t t e r s which the 

r e c o r d r e v e a l s i t n e i t h e r r u l e d upon nor was p r e s e n t e d the 
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o p p o r t u n i t y t o r u l e upon."' J.K. v. Lee County Dep't of Human  

Res., 668 So. 2d 813, 817 ( A l a . C i v . App. 1 9 9 5 ) ( q u o t i n g W i l s o n  

v. S t a t e Dep't of Human Res., 527 So. 2d 1322, 1324 ( A l a . C i v . 

App. 1988)) (emphasis added).'" Hamm v. N o r f o l k S. Ry. Co., 

52 So. 3d 484, 491 ( A l a . 2010). However, i n a s s e r t i n g t h a t he 

was e n t i t l e d t o a judgment as a matter of law, Dr. G i l l i s 

argued t h a t the a l l e g e d d e f i c i e n t m e d i c a l c a r e B r y a n t r e c e i v e d 

from o t h e r h e a l t h - c a r e p r o v i d e r s on November 14 and 15, 2005, 

was an i n t e r v e n i n g cause t h a t a b s o l v e d Dr. G i l l i s of any 

l i a b i l i t y . The t r i a l c o u r t agreed w i t h him and e n t e r e d the 

judgment on the ground argued by Dr. G i l l i s . Because the 

t r i a l c o u r t c o n s i d e r e d and r u l e d upon the v e r y i s s u e now 

b e f o r e us, t h i s c o u r t w i l l r e v i e w the p r o p r i e t y of t h a t r u l i n g 

and the subsequent e n t r y of a judgment based on t h a t r u l i n g . 

Our s t a n d a r d of r e v i e w of a t r i a l c o u r t ' s e n t r y of a 

judgment as a ma t t e r of law i s w e l l s e t t l e d . 

" I n Decamps, I n c . v i b r a n t , 738 So. 2d 824 ( A l a . 

r u l i n g on a 

"'When r e v i e w i n g a r u l i n g on a motion 
f o r a [judgment as a matter of law 
("JCL")], t h i s C ourt uses the same s t a n d a r d 
the t r i a l c o u r t used i n i t i a l l y i n g r a n t i n g 
or d e n y ing a JML. Palm Harbor Homes, I n c . 
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v. Crawford, 689 So. 2d 3 ( A l a . 1997). 
R e g a r d i n g q u e s t i o n s of f a c t , the u l t i m a t e 
q u e s t i o n i s whether the nonmovant has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e t o a l l o w the 
case or the i s s u e t o be s u b m i t t e d t o the 
j u r y f o r a f a c t u a l r e s o l u t i o n . C a r t e r v.  
Henderson, 598 So. 2d 1350 ( A l a . 1992) . For 
a c t i o n s f i l e d a f t e r June 11, 1987, the 
nonmovant must p r e s e n t " s u b s t a n t i a l 
e v i d e n c e " i n o r d e r t o w i t h s t a n d a motion 
f o r a JML. See § 12-21-12, A l a . Code 1975; 
West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989). 
A r e v i e w i n g c o u r t must determine whether 
the p a r t y who bears the burden of p r o o f has 
produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the 
j u r y . C a r t e r , 598 So. 2d a t 1353. In 
r e v i e w i n g a r u l i n g on a motion f o r a JML, 
t h i s C ourt views the e v i d e n c e i n the l i g h t 
most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as 
the j u r y would have been f r e e t o draw. 
Mo t i o n I n d u s t r i e s , I n c . v. Pate, 678 So. 2d 
724 ( A l a . 1996). R e g a r d i n g a q u e s t i o n of 
law, however, t h i s C ourt i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l 
c o u r t ' s r u l i n g . R i c w i l , I n c . v. S.L. Pappas  
& Co., 599 So. 2d 1126 ( A l a . 1992).' 

"738 So. 2d a t 830-31." 

Leonard v. Cunningham, 4 So. 3d a t 1184. 

F r a z i e r a s s e r t s t h a t he p r e s e n t e d s u b s t a n t i a l e v i d e n c e of 

each of the elements r e q u i r e d t o s u s t a i n a c l a i m of m e d i c a l 

m a l p r a c t i c e a g a i n s t Dr. G i l l i s p u r s u a n t t o the Alabama M e d i c a l 
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L i a b i l i t y A c t ("the AMLA"), § 6-5-480 e t seq. and § 6-5-540 e t 

seq., A l a . Code 1975. 

M e d i c a l - m a l p r a c t i c e a c t i o n s are g e n e r a l l y governed by the 

AMLA. See Mock v. A l l e n , 783 So. 2d 828, 832 ( A l a . 2000) 

( n o t i n g t h a t the AMLA " a p p l i e s ' [ i ] n any a c t i o n f o r i n j u r y or 

damages or w r o n g f u l death, whether i n c o n t r a c t or i n t o r t , 

a g a i n s t a h e a l t h care p r o v i d e r f o r b r e a c h of the s t a n d a r d of 

c a r e . ' " ( q u o t i n g § 6-5-548(a), A l a . Code 1975)). 

"'To p r e v a i l on a m e d i c a l - m a l p r a c t i c e c l a i m , a 
p l a i n t i f f must prove "'1) the a p p r o p r i a t e s t a n d a r d 
of c a r e , 2) the [ h e a l t h - c a r e p r o v i d e r ' s ] d e v i a t i o n 
from t h a t s t a n d a r d , and 3) a p r o x i m a t e c a u s a l 
c o n n e c t i o n between the [ h e a l t h - c a r e p r o v i d e r ' s ] a c t 
or o m i s s i o n c o n s t i t u t i n g the b r e a c h and the i n j u r y 
s u s t a i n e d by the p l a i n t i f f . ' " ' G i l e s v. Brookwood  
H e a l t h S e r v s . , I n c . , 5 So. 3d 533, 549 ( A l a . 2008) 
( q u o t i n g P r u i t t v. Z e i g e r , 590 So. 2d 236, 238 ( A l a . 
1991), q u o t i n g i n t u r n B r a d f o r d v. McGee, 534 So. 2d 
1076, 1079 ( A l a . 1988 ) ) . " 

M osley v. Brookwood H e a l t h Serve., I n c . , 24 So. 3d 430, 433 

( A l a . 2009). 

In moving f o r a judgment as a m a t t e r of law a t the c l o s e 

of F r a z i e r ' s case, Dr. G i l l i s d i d not a s s e r t t h a t F r a z i e r had 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e of the a p p r o p r i a t e 

s t a n d a r d s of care or ev i d e n c e t h a t Dr. G i l l i s had breached 

those s t a n d a r d s of c a r e . A t the c l o s e of F r a z i e r ' s c a s e - i n -
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c h i e f , Dr. G i l l i s asked the c o u r t t o determine whether, as a 

m a t t e r of law, the subsequent i n t e r v e n i n g a l l e g e d n e g l i g e n c e 

of Dr. Evans and Davis i n f a i l i n g t o have B r y a n t a d m i t t e d t o 

the h o s p i t a l on November 14 or 15, 2005, when her INR was 

d a n g e r o u s l y e l e v a t e d , r e l i e v e d Dr. G i l l i s of any l i a b i l i t y f o r 

her death. I f i t d i d , Dr. G i l l i s argued, t h e r e was no 

q u e s t i o n of f a c t f o r the j u r y t o d e c i d e , and he was e n t i t l e d 

t o a judgment as a matter of law. The t r i a l c o u r t agreed w i t h 

Dr. G i l l i s , and i t e n t e r e d the judgment a c c o r d i n g l y . 

On a p p e a l , the i s s u e t h i s c o u r t i s c a l l e d upon t o 

determine i s whether, a t t h i s stage i n the l i t i g a t i o n , the 

t r i a l c o u r t e r r e d i n f i n d i n g t h a t , as a matter of law, the 

a l l e g e d i n t e r v e n i n g n e g l i g e n c e a b s o l v e d Dr. G i l l i s of 

l i a b i l i t y . In a s s e r t i n g t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g the judgment, F r a z i e r r e l i e s on Looney v . D a v i s , 721 

So. 2d 152 ( A l a . 1998). In t h a t case, Dr. Looney was a 

d e n t i s t who e x t r a c t e d a t o o t h of h i s p a t i e n t , Eva Winn Davis 

("Eva"). A f t e r w a r d s , Eva c o n t i n u e d t o b l e e d from the s i t e and 

sought t r e a t m e n t a t two h o s p i t a l s i n the days a f t e r the 

e x t r a c t i o n . Looney, 721 So. 2d a t 154-55. H e a l t h - c a r e 

p r o v i d e r s i n the emergency rooms a t b o t h h o s p i t a l s a d v i s e d Eva 
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t o a p p l y p r e s s u r e t o the e x t r a c t i o n s i t e and t o v i s i t her 

d e n t i s t ; t h e y then r e l e a s e d h e r . I d . On the f o u r t h day a f t e r 

the e x t r a c t i o n , Eva was a g a i n taken t o a h o s p i t a l emergency 

room. The d o c t o r on c a l l r e c o g n i z e d t h a t Eva was i n c r i t i c a l 

c o n d i t i o n and o r d e r e d a t r a n s f u s i o n . Eva was then t r a n s p o r t e d 

t o a l a r g e r h o s p i t a l , where she was d i a g n o s e d w i t h 

c o a g u l o p a t h y , an i n a b i l i t y of her b l o o d t o c l o t , because of 

s e p s i s , l i v e r d i s e a s e , and anemia. I d . a t 156. Eva d i d not 

respond t o t r e a t m e n t and d i e d t h a t n i g h t . I d . 

Eva's husband, on b e h a l f of Eva's e s t a t e , sued Dr. Looney 

and the h o s p i t a l s who had p r o v i d e d care t o her a f t e r the 

e x t r a c t i o n , a l l e g i n g t h a t each had p r o v i d e d s u b s t a n d a r d 

m e d i c a l c a r e t o Eva and t h a t t h e i r combined and c o n c u r r i n g 

n e g l i g e n c e had r e s u l t e d i n Eva's death. I d . S e v e r a l of the 

named defendants reached s e t t l e m e n t agreements w i t h Eva's 

e s t a t e or were d i s m i s s e d from the a c t i o n . Three d e f e n d a n t s , 

i n c l u d i n g Dr. Looney, went t o t r i a l . A j u r y r e t u r n e d a 

v e r d i c t a g a i n s t a l l t h r e e i n the amount of $3 m i l l i o n . Two of 

the defendants reached pro t a n t o s e t t l e m e n t agreements w i t h 

Eva's e s t a t e . Dr. Looney appealed, a r g u i n g , among o t h e r 

t h i n g s , t h a t the t r i a l c o u r t had e r r e d i n denying h i s motion 
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f o r a judgment n o t w i t h s t a n d i n g the v e r d i c t 2 because, he s a i d , 

t h e r e was no e v i d e n c e i n d i c a t i n g t h a t h i s a l l e g e d n e g l i g e n c e 

had been the p r o x i m a t e cause of Eva's d e a t h . I d . a t 158. 

I n s t e a d , he argued, the n e g l i g e n t care p r o v i d e d by her 

subsequent h e a l t h - c a r e p r o v i d e r s was a s u p e r s e d i n g i n t e r v e n i n g 

cause of her death. He a l s o argued t h a t p r o x i m a t e cause c o u l d 

not be e s t a b l i s h e d i n h i s case because, he s a i d , i t was 

" s i m p l y u n f o r e s e e a b l e t h a t [Eva] would d i e as the r e s u l t of an 

improper t o o t h e x t r a c t i o n . " I d . a t 159. 

In r e j e c t i n g Dr. Looney's a s s e r t i o n s , our supreme c o u r t 

s t a t e d t h a t "a p a r t i c u l a r d efendant's n e g l i g e n c e need not be 

the s o l e cause of i n j u r y i n o r d e r f o r an a c t i o n t o l i e a g a i n s t 

the defendant; i t i s s u f f i c i e n t t h a t the n e g l i g e n c e c o n c u r r e d 

w i t h the o t h e r causes t o produce i n j u r y . " I d . a t 158. The 

c o u r t went on t o e x p l a i n : 

" ' I n Alabama, the i s s u e of p r o x i m a t e c a u s a t i o n 
h i n g e s on f o r e s e e a b i l i t y and i s i n t e r t w i n e d , 
a n a l y t i c a l l y , w i t h the concept of i n t e r v e n i n g 
cause.' S p r i n g e r v. J e f f e r s o n County, 595 So. 2d 
1381, 1384 ( A l a . 1992). Indeed, t h i s C ourt has 
s t a t e d : 

2A motion f o r a judgment n o t w i t h s t a n d i n g the v e r d i c t i s 
now known as a motion f o r a judgment as a m a t t e r of law. See 
Rule 50, A l a . R. C i v . P., and Robertson v. Gaddy E l e c . &  
Plumbing, LLC, 53 So. 3d 75, 79 ( A l a . 2010). 
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" ' [ F J o r e s e e a b i l i t y i s the c o r n e r s t o n e of 
pro x i m a t e cause, Alabama Power Company v.  
T a y l o r , 293 A l a . 484, 306 So. 2d 236 
(1975). As a r e s u l t , one i s h e l d l e g a l l y 
r e s p o n s i b l e f o r a l l consequences which a 
prude n t and e x p e r i e n c e d p e r s o n , f u l l y 
a c q u a i n t e d w i t h a l l the c i r c u m s t a n c e s , a t 
the time o f h i s n e g l i g e n t a c t , would have 
thought r e a s o n a b l y p o s s i b l e t o f o l l o w t h a t 
a c t , P r e s c o t t v. M a r t i n , 331 So. 2d 240 
(A l a . 1976), i n c l u d i n g the n e g l i g e n c e of 
o t h e r s , W i l l i a m s v. Woodman, 424 So. 2d 611 
(A l a . 1982). ' 

"Gene r a l Motors Corp. v. Edwards, 482 So. 2d 1176, 
1194 ( A l a . 1985). T h i s Court has f u r t h e r e x p l a i n e d , 

" ' I t i s an a c c e p t e d p r i n c i p l e t h a t a 
defendant i s l i a b l e f o r a l l the f o r e s e e a b l e 
i n j u r i e s caused by h i s n e g l i g e n c e . W i l l i a m s 
[v. Woodman, 424 So. 2d 611 ( A l a . 1 9 8 2 ) ] ; 
McClendon v. C i t y of Boaz, 395 So. 2d 21 
(A l a . 1981); O'Quinn v. A l s t o n , 213 A l a . 
346, 104 So. 653 (1925). That an i n j u r e d  
p a r t y w i l l r e c e i v e n e g l i g e n t m e d i c a l c a r e  
i s always f o r e s e e a b l e . T h i s Court has 
ac c e p t e d t h i s p r e s u m p t i o n , h o l d i n g : 

"'"[W]here one i s i n j u r e d by the 
n e g l i g e n t or w r o n g f u l a c t of 
anoth e r , and uses o r d i n a r y c a r e 
i n e n d e a v o r i n g t o be h e a l e d , and 
i n the s e l e c t i o n o f m e d i c a l and 
s u r g i c a l h e l p , but h i s i n j u r y i s 
agg r a v a t e d by the n e g l i g e n c e or 
u n s k i l l f u l n e s s of the l a t t e r , the 
p a r t y c a u s i n g the o r i g i n a l i n j u r y 
w i l l be r e s p o n s i b l e f o r the 
r e s u l t i n g damages t o i t s f u l l 
e x t e n t . " 
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" ' W i l l i a m s v. Woodman, su p r a , a t 613, 
c i t i n g O'Quinn v. A l s t o n , s u p r a . ' 

"Ex p a r t e Rudolph, 515 So. 2d 704, 707-08 ( A l a . 
1987) (emphasis on " a l l " i n o r i g i n a l ) . " 

Looney, 721 So. 2d a t 159 (some emphasis added). 

Based on the h o l d i n g i n Looney, even i f Dr. Evans and 

Davis a c t e d n e g l i g e n t l y i n t h e i r t r e a t m e n t of B r y a n t on 

November 14 and 15, t h e i r n e g l i g e n c e would not r e l i e v e Dr. 

G i l l i s o f r e s p o n s i b i l i t y f o r B r y a n t ' s death i f a j u r y were t o 

f i n d t h a t he a c t e d n e g l i g e n t l y i n t r e a t i n g B r y a n t and t h a t 

t h a t n e g l i g e n c e caused her t o have a d a n g e r o u s l y e l e v a t e d INR 

i n the f i r s t p l a c e . 

In a t t e m p t i n g t o d i s t i n g u i s h Looney from the p r e s e n t 

case, Dr. G i l l i s argues t h a t the n e g l i g e n t c a r e r e n d e r e d by 

Dr. Evans and Davis was s o e g r e g i o u s t h a t i t was 

u n f o r e s e e a b l e . However, our r e s e a r c h has r e v e a l e d no Alabama 

a u t h o r i t y f o r the p r o p o s i t i o n t h a t t h e r e are d i f f e r e n t degrees 

of n e g l i g e n t m e d i c a l c a r e so as t o make some n e g l i g e n t care 

f o r e s e e a b l e and o t h e r n e g l i g e n t care u n f o r e s e e a b l e . Our 

supreme c o u r t s t a t e d i n Looney, s u p r a , t h a t the p o s s i b i l i t y 

t h a t "an i n j u r e d p a r t y w i l l r e c e i v e n e g l i g e n t m e d i c a l care i s 

always f o r e s e e a b l e . " In r e a c h i n g t h a t c o n c l u s i o n , the supreme 
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c o u r t d i d not i n d i c a t e t h a t the e x t e n t of the i n t e r v e n i n g 

m e d i c a l n e g l i g e n c e i s a c o n s i d e r a t i o n . I t s t a t e d : 

"'"'"As re g a r d s p r o x i m a t e cause ... i t i s 
not n e c e s s a r y t o a defendant's l i a b i l i t y , 
a f t e r h i s n e g l i g e n c e has been e s t a b l i s h e d , 
t o show, i n a d d i t i o n t h e r e t o , t h a t the 
p a r t i c u l a r consequences of h i s n e g l i g e n c e 
c o u l d have been f o r e s e e n by him; i t i s 
s u f f i c i e n t t h a t the i n j u r i e s are the 
n a t u r a l , a l t h o u g h not the n e c e s s a r y and 
i n e v i t a b l e , r e s u l t of the n e g l i g e n t f a u l t - ¬
such i n j u r i e s as are l i k e l y , i n o r d i n a r y 
c i r c u m s t a n c e s , t o ensue from the a c t or 
o m i s s i o n i n q u e s t i o n . " 38 Am. J u r . , § 62, 
p. 714.'"' 

"Lawson v. G e n e r a l T e l . Co. of Alabama, 289 A l a . 
283, 289, 267 So. 2d 132, 138 (1972), q u o t i n g 
S u l l i v a n v. Alabama Power Co., 246 A l a . 262, 268, 20 
So. 2d 224, 228 (1944). I t has a l s o been s i m i l a r l y 
s a i d t h a t ' i t i s not n e c e s s a r y t h a t e v e r y d e t a i l of 
damage which i s the o r d i n a r y and n a t u r a l r e s u l t [of 
one's n e g l i g e n c e ] be contemplated.' S l o s s - S h e f f i e l d  
S t e e l & I r o n Co. v. W i l k e s , 236 A l a . 173, 178, 181 
So. 276, 279 (1938). 

"Thus, g e n e r a l l y a defendant may be found l i a b l e 
i f some p h y s i c a l i n j u r y o f the g e n e r a l type the 
p l a i n t i f f s u s t a i n e d was a f o r e s e e a b l e consequence o f 
the defendant's n e g l i g e n t conduct, even though the 
e x t e n t of the p h y s i c a l i n j u r i e s may have been q u i t e 
u n f o r e s e e a b l e . Indeed, i t has been noted, 'There i s 
almost u n i v e r s a l agreement upon l i a b i l i t y beyond the 
r i s k , f o r q u i t e u n f o r e s e e a b l e consequences, when 
they f o l l o w an impact upon the person of the 
p l a i n t i f f . ' W. Page Keeton e t a l . , P r o s s e r and  
Keeton on the Law of T o r t s § 43, a t 291 (5th ed. 
1984) ( f o o t n o t e o m i t t e d ) . See a l s o 65 C.J.S. 
N e g l i g e n c e § 109 (1966). For example, i n Armstrong  
v. Montgomery S t r e e t Ry. Co., 123 A l a . 233, 26 So. 
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349 (1899), the Court h e l d t h a t n e g l i g e n c e t h a t 
caused an i n j u r y t o one's f i n g e r , which i n j u r y 
produced b l o o d p o i s o n i n g t h a t caused death, was the 
pr o x i m a t e cause of the death: 

"'The f a l l produced the i n j u r i e s ; the 
i n j u r i e s produced b l o o d p o i s o n i n g , and the 
b l o o d p o i s o n i n g produced death. There was 
no break i n the c h a i n o f c a u s a t i o n from the 
a l l e g e d n e g l i g e n t a c t t o the death of [the] 
i n t e s t a t e . The b l o o d p o i s o n i n g was not an 
independent cause. I t was not a 
s u p e r s e d i n g cause. I t was i t s e l f a r e s u l t , 
o r , perhaps more a c c u r a t e l y , a mere 
development o f the i n j u r i e s . I t i s not an 
i m p o r t a n t c o n s i d e r a t i o n , even i f i t be a 
f a c t , t h a t b l o o d p o i s o n i n g i s not a u s u a l 
and o r d i n a r y r e s u l t or development of 
wounds o f the c h a r a c t e r i n f l i c t e d upon the 
i n t e s t a t e . ' 

" I d . , a t 249, 26 So. a t 353." 

Looney, 721 So. 2d a t 162. 

Here, i f a j u r y f i n d s t h a t Dr. G i l l i s was n e g l i g e n t i n 

h i s t r e a t m e n t of B r y a n t , c a u s i n g her INR t o become d a n g e r o u s l y 

e l e v a t e d , then i t can a l s o f i n d t h a t h i s n e g l i g e n c e began the 

c h a i n o f events t h a t u l t i m a t e l y r e s u l t e d i n B r y a n t ' s death. 

As a matter o f law, the a l l e g e d s u p e r s e d i n g i n t e r v e n i n g 

n e g l i g e n c e of Dr. Evans and Davis does not a b s o l v e Dr. G i l l i s 

o f l i a b i l i t y i f the j u r y f i n d s t h a t he, t o o , was n e g l i g e n t i n 

t r e a t i n g B r y a n t and t h a t h i s n e g l i g e n c e c r e a t e d the c o n d i t i o n 

t h a t put her h e a l t h a t such extreme r i s k . 
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For the reasons s e t f o r t h above, we conclude t h a t the 

t r i a l c o u r t e r r e d i n e n t e r i n g a judgment as a matter of law i n 

f a v o r of Dr. G i l l i s based on i t s d e t e r m i n a t i o n t h a t the 

s u p e r s e d i n g i n t e r v e n i n g n e g l i g e n c e of Dr. Evans and Davis i n 

t r e a t i n g B r y a n t a b s o l v e d Dr. G i l l i s o f l i a b i l i t y . In r e a c h i n g 

t h i s h o l d i n g , we e x p r e s s no o p i n i o n as t o whether Dr. G i l l i s 

was i n f a c t n e g l i g e n t i n the care he ren d e r e d t o B r y a n t . 

A c c o r d i n g l y , we r e v e r s e the judgment of the t r i a l c o u r t , and 

we remand the cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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