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T h i s mandamus p e t i t i o n c h a l l e n g e s an o r d e r e n t e r e d by t h e 

R a n d o l p h C i r c u i t C o u r t , e n t e r e d on remand f r o m t h i s c o u r t ' s 
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d e c i s i o n i n Young v. L e d f o r d , 37 So. 3d 832 ( A l a . C i v . App. 

2 0 0 9 ) , s e t t i n g a s e c o n d t r i a l i n t h e c a s e . Much o f t h e 

f a c t u a l and l e g a l b a c k g r o u n d n e c e s s a r y t o an u n d e r s t a n d i n g o f 

t h e mandamus p e t i t i o n was s u m m a r i z e d i n t h i s c o u r t ' s o p i n i o n 

i n t h e p r e v i o u s a p p e a l : 

" K a t h y L e d f o r d , who w i t h h e r h u s b a n d Roger owns 
a l o t i n R a n d o l p h C o u n t y upon w h i c h a v a c a t i o n house 
i s l o c a t e d , f i l e d an a c t i o n i n t h e t r i a l c o u r t 
s e e k i n g a j u d g m e n t d e c l a r i n g t h a t she and h e r 
h u s b a n d have t h e r i g h t t o remove a p i n e t r e e t h a t , 
a c c o r d i n g t o a r e c e n t s u r v e y , l i e s on t h e b o u n d a r y 
b etween L e d f o r d ' s l o t and a l o t owned by D a v i d Young 
and D e b b i e Young. L e d f o r d a l l e g e d t h a t t h e t r e e , 
w h i c h i s l o c a t e d s l i g h t l y o v e r 10 f e e t f r o m 
L e d f o r d ' s h o u s e , 'poses a d a n g e r and t h r e a t t o ' t h a t 
house and t h a t ' [ a ] s t r o n g w i n d a g a i n s t t h e t r e e 
c o u l d c a u s e i t t o f a l l on t h e home and c o u l d c a u s e 
damage t o t h e [ h o u s e ] as w e l l as s e r i o u s i n j u r y t o 
any o c c u p a n t s . ' The Youngs a d m i t t e d t h e l o c a t i o n o f 
t h e t r e e , b u t t h e y a v e r r e d t h a t t h e t r e e was 'a t r u e 
b o u n d a r y l i n e t r e e ' and c o n t e n d e d t h a t i t c o u l d n o t 
'be harmed o r c u t by' l a n d o w n e r s on e i t h e r s i d e o f 
t h e b o u n d a r y l i n e . A f t e r a b r i e f o r e t e n u s 
p r o c e e d i n g , d u r i n g w h i c h L e d f o r d , h e r h u s b a n d , t h e 
Youngs, and a f o r e s t e r r e t a i n e d by t h e Youngs a l l 
gave t e s t i m o n y , t h e t r i a l c o u r t e n t e r e d a j u d g m e n t 
d e c l a r i n g t h a t L e d f o r d and h e r h u s b a n d c o u l d remove 
t h e t r e e a t t h e i r c o n v e n i e n c e , t a k i n g s t e p s t o 
m i n i m i z e damage t o t h e Youngs' l o t . I n p e r t i n e n t 
p a r t , t h e t r i a l c o u r t o p i n e d : 

" ' [ L e d f o r d ] and h e r h u s b a n d w i s h t o 
c u t t h e t r e e b e c a u s e t h e y a r e a f r a i d t h a t 
t h e t r e e w i l l f a l l on t h e i r home. I f t h e 
t r e e f a l l s on t h e i r home, s i n c e t h e t r e e i s 
l o c a t e d so c l o s e t o i t , t h e home w o u l d 
l i k e l y be s e v e r e l y damaged. F u r t h e r , and 
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p e r h a p s more i m p o r t a n t l y , i f [ L e d f o r d and 
h e r h u s b a n d ] were a s l e e p o r even i n t h e i r 
home and t h e t r e e f e l l on i t , [ t h e y ] o r 
anyone l o c a t e d w i t h i n t h e home c o u l d s u f f e r 
s e r i o u s i n j u r y o r d e a t h . 

f l I 

"'Under Alabama l a w , a l a n d owner may 
remove any r o o t s o r l i m b s t h a t p r o t r u d e 
o n t o h i s p r o p e r t y w i t h o u t c o n s e q u e n c e , even 
i f t h e t r e e t h a t t h e r o o t s and l i m b s a r e 
a t t a c h e d t o a r e l o c a t e d on a n o t h e r ' s 
p r o p e r t y . F u r t h e r , a l a n d owner has a 
r i g h t t o remove any t r e e s o r o t h e r g r o w t h 
on h i s p r o p e r t y up t o t h e p r o p e r t y l i n e , 
and t h i s r i g h t e x t e n d s t o t h e c e n t e r o f t h e 
e a r t h and i n t o t h e s k y . Thus, w i t h o u t 
r e c o u r s e o r c o n s e q u e n c e , [ L e d f o r d ] c o u l d 
c u t i n t o t h e t r e e t o t h e p r o p e r t y l i n e and 
t h e n c u t f r o m t h a t p o i n t t o t h e c e n t e r o f 
t h e e a r t h and i n t o t h e s k y . B e c a u s e 19 
i n c h e s o f t h e t r e e ' s 2 8 - i n c h d i a m e t e r 
measurement i s l o c a t e d on [ L e d f o r d ' s ] s i d e 
o f t h e p r o p e r t y l i n e , [ L e d f o r d ] , t h e r e f o r e , 
c o u l d c o m p l e t e l y remove more t h a n one h a l f 
o f t h e t r e e up t o h e r p r o p e r t y l i n e . 

" ' S i n c e [ L e d f o r d ] u n q u e s t i o n a b l y has 
t h e r i g h t t o remove any p o r t i o n o f t h e t r e e 
t h a t i s l o c a t e d on h e r s i d e o f t h e p r o p e r t y 
l i n e and s i n c e d o i n g so w o u l d l i k e l y k i l l 
t h e t r e e , t h e C o u r t i s o f t h e o p i n i o n t h a t 
[ s h e ] s h o u l d be a l l o w e d t o c o m p l e t e l y 
remove t h e t r e e t o e n s u r e t h a t h e r p r o p e r t y 
and t h e h e a l t h and w e l l b e i n g o f anyone 
l o c a t e d i n h e r home a r e p r o t e c t e d . ' " 
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37 So. 3d a t 832-33. We r e v e r s e d t h a t j u d g m e n t , n o t i n g t h a t , 

" [ i ] n t h e s p e c i a l c a s e o f a b o u n d a r y - l i n e t r e e , ... e a c h 

a d j a c e n t l a n d o w n e r has o w n e r s h i p r i g h t s t h a t c a n n o t be t r u m p e d 

by t h e o t h e r ' s d e s i r e s i n t h e manner s u g g e s t e d by t h e t r i a l 

c o u r t ' s j u d g m e n t " and t h a t L e d f o r d , c o n t r a r y t o t h e t r i a l 

c o u r t ' s j u d g m e n t , c o u l d n o t p r o p e r l y " ' c u t i n t o t h e t r e e t o 

t h e p r o p e r t y l i n e and t h e n c u t f r o m t h a t p o i n t t o t h e c e n t e r 

o f t h e e a r t h and i n t o t h e s k y ' " w i t h o u t i n c u r r i n g l i a b i l i t y t o 

t h e Youngs. I d . a t 835. However, P r e s i d i n g Judge Thompson 

n o t e d i n h i s s p e c i a l c o n c u r r e n c e ( j o i n e d by Judge M o o r e ) t h a t 

t h e a c t i o n had been " p l e a d e d , t r i e d , and d e t e r m i n e d on t h e 

b a s i s o f K a t h y L e d f o r d ' s c o n t e n t i o n t h a t she was e n t i t l e d t o 

remove t h e b o u n d a r y - l i n e t r e e a t i s s u e m e r e l y b e c a u s e i t s 

t r u n k i s l o c a t e d , i n p a r t , on h e r p r o p e r t y " and t h a t w h e t h e r 

t h e " b o u n d a r y - l i n e t r e e a t i s s u e i n t h i s c a s e c o n s t i t u t e d a 

n u i s a n c e f o r w h i c h an e x c e p t i o n t o t h e g e n e r a l r u l e s e t f o r t h 

i n t h e main o p i n i o n m i g h t a p p l y " had n o t been l i t i g a t e d . I d . 

a t 835-36 (Thompson, P . J . , c o n c u r r i n g s p e c i a l l y , j o i n e d by 

Moore, J . ) . F u r t h e r , Judge B r y a n c o n c u r r e d i n t h e r e s u l t and 

n o t e d t h a t had t h e r e c o r d c o n t a i n e d e v i d e n c e i n d i c a t i n g t h a t 

t h e t r e e a t i s s u e " p o s e d a d a n g e r t o K a t h y L e d f o r d ' s h o u s e , " 
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he w o u l d have v o t e d t o a f f i r m t h e judgment u n d e r r e v i e w . I d . 

a t 836 ( B r y a n , J . , c o n c u r r i n g i n t h e r e s u l t ) . 

A f t e r t h i s c o u r t ' s c e r t i f i c a t e o f judgment had been 

i s s u e d , K a t h y L e d f o r d f i l e d a m o t i o n r e q u e s t i n g t h a t t h e t r i a l 

c o u r t " s e t a n o t h e r h e a r i n g t o c o n s i d e r a l l and a d d i t i o n a l 

e v i d e n c e c o n s i s t e n t w i t h " t h i s c o u r t ' s o p i n i o n i n t h e p r e v i o u s 

a p p e a l . D a v i d Young and D e b b i e Young f i l e d a r e s p o n s e 

o b j e c t i n g t o L e d f o r d ' s m o t i o n ; t h e y a l s o moved f o r t h e e n t r y 

o f a judgment i n t h e i r f a v o r b a s e d upon t h i s c o u r t ' s o p i n i o n 

i n t h e p r e v i o u s a p p e a l . On M a r c h 16, 2011, t h e t r i a l c o u r t 

s e t t h e c a u s e f o r a t r i a l t o t a k e p l a c e on May 12, 2 0 1 1 ; 

however, on M a r c h 29, 2011, t h e Youngs t i m e l y f i l e d a mandamus 

p e t i t i o n c h a l l e n g i n g t h e p r o p r i e t y o f t h e t r i a l c o u r t ' s M a r c h 

16, 2011, o r d e r (see g e n e r a l l y R u l e 2 1 ( a ) , A l a . R. App. P., 

c o n c e r n i n g t i m e l i n e s s o f p e t i t i o n s f o r e x t r a o r d i n a r y w r i t s ) . 

A w r i t o f mandamus w i l l i s s u e " ' " ' o n l y when t h e r e i s : 1) 

a c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r s o u g h t ; 2) 

an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , a c c o m p a n i e d 

by a r e f u s a l t o do s o ; 3) t h e l a c k o f a n o t h e r a d e q u a t e r e m e d y ; 

and 4) p r o p e r l y i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' " ' " Ex  

p a r t e Queen, 959 So. 2d 620, 621 ( A l a . 2006) ( q u o t i n g Ex p a r t e 
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M c W i l l i a m s , 812 So. 2d 318, 321 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n 

Ex p a r t e C a r t e r , 807 So. 2d 534, 536 ( A l a . 2 0 0 1 ) , q u o t i n g i n 

t u r n Ex p a r t e U n i t e d S e r v . S t a t i o n s , I n c . , 628 So. 2d 501, 503 

( A l a . 1 9 9 3 ) ) . A l t h o u g h t h e a p p e a l f r o m t h e t r i a l c o u r t ' s 

e a r l i e r j udgment was n o t w i t h i n t h i s c o u r t ' s a p p e l l a t e 

j u r i s d i c t i o n e x c e p t by v i r t u e o f i t s h a v i n g been t r a n s f e r r e d 

p u r s u a n t t o A l a . Code 1975, § 1 2 - 2 - 7 ( 6 ) , we have j u r i s d i c t i o n 

t o c o n s i d e r t h e Youngs' p e t i t i o n . Ex p a r t e Queen, 959 So. 2d 

a t 621 ( n o t i n g t h a t mandamus " i s t h e p r o p e r method by w h i c h t o 

b r i n g b e f o r e an a p p e l l a t e c o u r t t h e q u e s t i o n w h e t h e r t h e t r i a l 

c o u r t , on remand, has c o m p l i e d w i t h t h e a p p e l l a t e c o u r t ' s  

mandate" ( e m p h a s i s a d d e d ) ) . 

The p e r t i n e n t m a t e r i a l q u e s t i o n r a i s e d by t h e mandamus 

p e t i t i o n may s u c c i n c t l y be s t a t e d : D i d t h e t r i a l c o u r t a c t 

w i t h i n i t s d i s c r e t i o n i n e l e c t i n g t o h o l d a s e c o n d t r i a l i n 

t h i s m a t t e r ? The Youngs c o n t e n d t h a t an a p p e l l a t e c o u r t ' s 

d e c i s i o n i s f i n a l as t o a l l m a t t e r s b e f o r e i t and t h a t a t r i a l 

c o u r t , a f t e r an i n i t i a l a p p e a l , may n o t h o l d a n o t h e r h e a r i n g 

and t a k e a d d i t i o n a l t e s t i m o n y w i t h o u t l e a v e o f t h e p e r t i n e n t 

a p p e l l a t e c o u r t . A l t h o u g h we have no q u a r r e l w i t h t h a t 

g e n e r a l p r o p o s i t i o n o f l a w , a c a r e f u l r e v i e w o f o u r d e c i s i o n 
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i n t h e p r e v i o u s a p p e a l i n t h i s c a s e i n d i c a t e s t h a t o n l y t h e 

p a r t i c u l a r i s s u e t h a t had f o r m e d t h e b a s i s o f t h e t r i a l 

c o u r t ' s judgment was a d d r e s s e d , i . e . , w h e t h e r L e d f o r d c o u l d 

u n i l a t e r a l l y remove t h e b o u n d a r y - l i n e t r e e s i m p l y b e c a u s e t h e 

m a j o r i t y o f i t was l o c a t e d on L e d f o r d ' s s i d e o f t h e common 

b o u n d a r y o f t h e p a r t i e s ' p r o p e r t i e s . B a s e d upon t h a t 

c o n c l u s i o n , i n t h e words o f o u r f o r m e r o p i n i o n , "we ... 

r e v e r s e [ d ] t h e t r i a l c o u r t ' s judgment p e r m i t t i n g L e d f o r d and 

h e r h u s b a n d t o u n i l a t e r a l l y remove t h e t r e e , " and remanded t h e 

c a u s e " f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h [ t h a t ] 

o p i n i o n . " 37 So. 3d a t 835 (e m p h a s i s a d d e d ) . I n p a r t i c u l a r , 

t h e s p e c i a l w r i t i n g s i n t h e p r e v i o u s a p p e a l make c l e a r t h a t 

n e i t h e r t h i s c o u r t n o r t h e t r i a l c o u r t , b e c a u s e o f t h e l i m i t e d 

s c o p e o f t h e t r i a l c o u r t ' s p r e v i o u s j u d g m e n t , has r u l e d upon 

t h e i s s u e s r e g a r d i n g w h e t h e r t h e b o u n d a r y - l i n e t r e e p o s e s a 

d a n g e r t o L e d f o r d ' s home o r amounts t o a n u i s a n c e ; f u r t h e r 

e v i d e n c e a d d u c e d i n a s e c o n d t r i a l as t o t h o s e i s s u e s , among 

o t h e r i s s u e s n o t r e s o l v e d by t h i s c o u r t ' s p r e v i o u s o p i n i o n , 

may w e l l b e a r upon t h e u l t i m a t e f a c t u a l and l e g a l 

d e t e r m i n a t i o n s t o be made i n t h i s c a s e . 
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As L e d f o r d c o r r e c t l y n o t e s i n h e r answer t o t h e Youngs' 

p e t i t i o n , t h e q u e s t i o n s we a d d r e s s e d i n t h e p r e v i o u s a p p e a l i n 

t h i s c a s e were u n q u e s t i o n a b l y o f f i r s t i m p r e s s i o n , and t h e 

e x i s t e n c e o f a " r e c e n t l y a n n o u n c e d l e g a l s t a n d a r d " t h a t 

" r e q u i r e s f u r t h e r t e s t i m o n y t a i l o r e d t o a s s u r e a m e a n i n g f u l 

b a s i s " f o r a t r i a l c o u r t ' s judgment on remand (Ex p a r t e Queen, 

959 So. 2d a t 623) w i l l r i g h t l y w a r r a n t a f f o r d i n g t h a t c o u r t 

some measure o f d i s c r e t i o n i n c o n d u c t i n g " f u r t h e r p r o c e e d i n g s " 

as mandated by t h i s c o u r t . I n o u r v i e w , a t t h i s p o i n t i n t h e 

c a s e , i s s u a n c e o f a w r i t o f mandamus t o c o n t r o l t h e e x e r c i s e 

o f t h a t d i s c r e t i o n w o u l d be p r e m a t u r e . See F i e l d s v. S t a t e ex  

r e l . J o n e s , 534 So. 2d 615, 616 ( A l a . C i v . App. 1987) 

("mandamus, a l t h o u g h i t w i l l l i e t o comp e l an e x e r c i s e o f 

d i s c r e t i o n , w i l l n o t l i e t o compel t h e e x e r c i s e o f d i s c r e t i o n 

i n a p a r t i c u l a r manner a b s e n t an abuse o f t h a t d i s c r e t i o n " ) . 

T h a t s a i d , we w o u l d be r e m i s s i n f a i l i n g t o p o i n t o u t t h a t o u r 

d e c i s i o n i n t h e p r e v i o u s a p p e a l now c o n s t i t u t e s t h e " l a w o f 

t h e c a s e " as t o t h e i s s u e s a d d r e s s e d t h e r e i n , see E r b e v.  

Eady, 447 So. 2d 778, 77 9 ( A l a . C i v . App. 1984 ), and i t 

r e m a i n s f o r t h e t r i a l c o u r t and t h e p a r t i e s ' l e g a l a d v o c a t e s 

t o e n s u r e t h a t t h e new t r i a l o r d e r e d by t h e t r i a l c o u r t does 
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n o t v e e r i n t o a r e a s o f i n q u i r y f o r e c l o s e d by o u r p r e v i o u s 

d e c i s i o n . 

The Youngs' mandamus p e t i t i o n i s d e n i e d . 

PETITION DENIED. 

Thompson, P . J . , and B r y a n and Thomas, J J . , c o n c u r . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e main o p i n i o n ' s d e n i a l o f 

t h e p e t i t i o n f o r a w r i t o f mandamus f i l e d by D a v i d Young and 

h i s w i f e , D e b b i e Young. I n t h e c o m p l a i n t f i l e d i n t h e t r i a l 

c o u r t , K a t h y L e d f o r d ( " L e d f o r d " ) a l l e g e d f a c t s t h a t w o u l d 

s u p p o r t a c l a i m o f n u i s a n c e . See, e.g., Boyce v. C a s s e s e , 941 

So. 2d 932, 946 ( A l a . 2006) ( q u o t i n g B o r l a n d v. S a n d e r s L e a d 

Co., 369 So. 2d 523, 529 ( A l a . 1979)) ( h o l d i n g t h a t " ' t h e l a w 

o f n u i s a n c e a p p l i e s ' " where t h e r e i s an " ' i n t r u s i o n ... t o t h e 

i n t e r e s t i n use and e n j o y m e n t o f p r o p e r t y ' " ) . S p e c i f i c a l l y , 

L e d f o r d a l l e g e d : 

"The p i n e t r e e p o s e s a d a n g e r and t h r e a t t o [ o u r ] 
home. The t r e e i s l o c a t e d s l i g h t l y o v e r 10 f e e t f r o m 
[ o u r ] home. A s t r o n g w i n d a g a i n s t t h e t r e e c o u l d 
c a u s e i t t o f a l l on t h e home and c o u l d c a u s e damage 
t o t h e home as w e l l as s e r i o u s i n j u r y t o any 
o c c u p a n t s o f t h e home." 

A t t h e t r i a l , t h e r e was e v i d e n c e p r e s e n t e d b o t h i n 

s u p p o r t o f and i n o p p o s i t i o n t o L e d f o r d ' s n u i s a n c e a l l e g a t i o n . 

S p e c i f i c a l l y , L e d f o r d t e s t i f i e d r e g a r d i n g t h e d a n g e r t h a t she 

a s s e r t e d t h e t r e e p o s e d t o h e r p r o p e r t y and t o p e r s o n s on h e r 

p r o p e r t y . L e d f o r d ' s h u s b a n d , R o g e r , t e s t i f i e d r e g a r d i n g t h e 

p r o x i m i t y o f t h e t r e e t o t h e i r home, t h e s i z e o f t h e t r e e , 

p r e v i o u s damage t o t h e t r e e , t h e p r e s e n t a p p e a r a n c e o f t h e 
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t r e e , and t h e d a n g e r t h a t he a s s e r t e d t h e t r e e p o s e d t o t h e i r 

p r o p e r t y and p e r s o n s on t h e i r p r o p e r t y . D e b b i e Young 

t e s t i f i e d r e g a r d i n g p r e v i o u s damage t o t h e t r e e , t h e s t e p s she 

had t a k e n t o save t h e t r e e , and h e r o b s e r v a n c e o f t h e h e a l t h 

o f t h e t r e e s i n c e t h a t t i m e . The Youngs a l s o c a l l e d J i m 

M o r r i s , a r e g i s t e r e d f o r e s t e r , as an e x p e r t w i t n e s s . M o r r i s 

t e s t i f i e d r e g a r d i n g t h e h e a l t h o f t h e t r e e , p r e v i o u s damage t o 

t h e t r e e , t h e p r o x i m i t y o f t h e t r e e t o t h e L e d f o r d s ' h o u s e , 

t h e l i k e l i h o o d t h a t t h e t r e e w o u l d f a l l on t h e L e d f o r d s ' 

h o u s e , and w h e t h e r he w o u l d have a p r o b l e m w i t h t h e t r e e 

r e m a i n i n g on t h e p r o p e r t y i f he were i n t h e p o s i t i o n o f t h e 

L e d f o r d s . T h e r e were a l s o v a r i o u s p h o t o g r a p h s o f t h e t r e e 

e n t e r e d i n t o e v i d e n c e . 

B e c a u s e t h e i s s u e w h e t h e r t h e p i n e t r e e was a n u i s a n c e 

has a l r e a d y been p l e a d e d , and b e c a u s e t h e t r i a l c o u r t has 

a l r e a d y h e a r d e v i d e n c e on t h a t i s s u e , t h e t r i a l c o u r t s h o u l d 

d e c i d e t h a t i s s u e w i t h o u t c o n d u c t i n g a s e c o n d t r i a l . See, 

e.g., Ex p a r t e Queen, 959 So. 2d 620, 622-23 ( A l a . 2006) 

( h o l d i n g t h a t t h e t r i a l c o u r t had e r r e d i n t a k i n g a d d i t i o n a l 

e v i d e n c e on remand and n o t i n g t h a t t h e p a r t i e s had " a l r e a d y 

had a f u l l o p p o r t u n i t y t o o f f e r e v i d e n c e " r e g a r d i n g t h e i s s u e 
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t o be d e c i d e d on r e m a n d ) . A c c o r d i n g l y , I w o u l d g r a n t t h e 

Youngs' p e t i t i o n f o r a w r i t o f mandamus and d i r e c t t h e t r i a l 

c o u r t t o e n t e r a judgment b a s e d on t h e e x i s t i n g r e c o r d . 
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