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LYONS, Justice.

Darryl Clayton appeals from a judgment entered upon a
jury wverdict in favor of LLB Timber Company, Inc. ("LLB
Timber"}, and William George Henderson on Clayton's negligence

claims against them. Clayton contends that the trial court
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improperly charged the jury regarding mechanical fallure and
that the trial <cocurt erred in denying Clayvton's motion for a
new trial. We reverse.

Factual Background and Procedural Historvy

On Cctobkber 23, 2006, Clavton, a commercial truck driver
delivering a load from Chicago, TIllinois, to Tallahasses,
Florida, stopped at a truck stop in Hope Hull. After Clayteon
parked his truck, he toock a nap in the kack of its cab, where
he had bunk beds for that purpose. Some time later,
Henderson, a commerclal truck driver for LLB Timber, drove his
truck to the same truck stop in Hope Hull. Henderson parked
his truck, left the engine running, and went intoc the store of
the Lruck stop toc buy a drink. Henderson testified at trial
that when he parked the truck he set the brakes; he stated
that he recalled hearing the distinct poppring sound made by
the alr bkrakes on the truck when the parking brake 1s set.
The krakes on Henderson's truck were new; they had bheen
installed Jjust a few weeks before. Inside the store,
Henderson chose a drink and went tc pay the c¢lerk. On his way
to the counter, he glanced out the door and saw that his truck

was gone. Henderson stated that he immediately left the store
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to see what had happened. He saw that his truck had rolled
across the parking lot to where Clavton's truck was parked.
Clayton testified at trial that he had just awaked from his
nap when he felt two jolts. He locked out the window of his
truck and saw that his truck had been struck by another truck.

On  September 30, 2008, Clavton sued LLB Timber and
Henderson in the Montgomery Circult Court, stating claims
based on several theories of negligence and wantonness and
seeking recovery for injuries Clavton claimed he received as
a result of the accident.' Most of the facts presented at
trial were disputed. Clavton claimed that he suffered serious
injuries to his back, neck, and left shoulder as a result of
the accident. Henderson and LLB Timber maintained that
Clayton was malingering and that he suffered only minor or no
injuries. Clavyton argued that Henderson had negligently failed
to set the Dbrakes on his truck. Henderscn testified
repeatedly that he was certain that he had set the brakes and
that he did not knocw what had caused his truck to roll.

Henderson alsc stated that he had not experienced any problems

!Clayton also sued IndusTree Timber, Inc., but the trial
court entered a summary Jjudgment in favor of that defendant
before trial. Clavton has not appealed from that judgment.
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with the brakes on hig truck before or after the accident.
Henderson's supervisor, Craig Nichols, a certified truck
inspector, testified that he inspected Henderson's truck after
the accident and did not find anything wrong with the brakes.
Nichols also testified that he had tried to recreate the
accident, i.e., cause the truck to roll with the brakes set,
but was unable to do so.

Over Clayton's cobijection, the trial court, in its oral
charge to the jury, gave the following instruction:

"It is the duty of the cwner or the operator of

a motor vehicle to see that it is reasonably s=safe

and in a reasonably safe condition before operating

it on a pubklic highway; where, however, Lhe owner oz

operator of the wvehicle without knowledge of a

defective condition, known or reasonably

foreseeable, experiences mechanical failure and such

mechanical failure 1s the sole proximate cause of

the injury or damage, the owner or operator ¢annot
be held liable therefor.”

Alabama Pattern Jury Instructicns: Ciwvil ("APJI") 26,14
(mechanical failure) (2d ed. 1993). Clavton's objection to the
charge was sufficient to preserve any error. The Jury

subsequently returned a verdict in favor of Henderson and LLB
Timber, and the trial court entered a judgment on the verdict.
Clayton moved for a new tLrial and, alternatively, to vacate

the Jjudgment. He argued that the trial court improperly
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charged +Lhe Jury on mechanical failure, that the Jury's
verdict was not supported by a preponderance of the evidence,
and that the trial court erred in failing to grant Clavton's
motion for a judgment as a matter cof law and, subsequently,
his motion for a new trial. The trial c¢ourt denied the
motions, and Clayton appealed.
Analysis

Cn appeal Clavyton argues, as he did below, that the trial
court improperly instructed the Jjury regarding mechanical
failure, that the Jury's wverdict was not supported by a
prevonderance of the evidence, and that the trial court erred
in failing to grant Clayton's motion for a Jjudgment as a
matter of law and, subsequently, his moticn for a new trial.
This Court has stated:

"'A  trial cocurt has bkroad discretion in
formulating its Jjury instructions, provided those
instructions accurately reflect the law and the
facts of the case.' Pregsgley v. State, 770 So. 2d
11, 139 (Ala., Crim. App. 19992}, Thus, ‘'generally
speaking, the standard of review for Jjury
instructions is abuse of discretion.' Pollock v. CCC

Invs., I, LLC, 933 So. 24 572, 574 (Fla. Dist. Ct.
App. 2006)."

Arthur v. Bolen, 41 So. 3d 745, 749 (Ala. 2010). This Court

has also stated:



10581427

"Under Alabama law, ""[a] party 1is entitled to
proper Jjury instructions regarding the issues
presented, and an incorrect or misleading c¢harge may

be the basis for the granting of a new trial."' King
v. W.A. Brown & Sons, Inc., 585 So. 24 10, 12 (Ala.
1991) (citation omitted). When an okjection to a
jury charge has been properly preserved for review
on appeal, &as this one was, we '""look to the
entirety of the [jury] charge to see if there was
reversible error,"' and reversal is warranted only
if the error is prejudicial. King, 585 So. 2d at
12."

George H. Lanier Mem'l Hosp. v. Andrews, 809 So. 2d 802, 806

(Ala. 2001).

Clayton concedes that the mechanical-failure instruction
given by the trial court is & correct statement cf the law.
He argues, however, that the trial court erred in giving the
instruction hecause, he savs, there was insufficient evidence
of mechanical failure to suppoert such an instruction. Clavtcen
cites the "notes on use" to APJI 26.14, which state that the

instruction 1s: "To be used 1n cases where defendant offers

evidence of mechanical failure as a defense to the action.”

{(Emphasis added.) Clayton also relies on ©this Court's

decisiong in Phillips v. Seward, [Ms. 1081226, June 25, 2010]

So. 3d _ (Ala. 2010}, and Friedlander v. Hall, 514 So.

2d 914 (Ala. 1987).
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In Phillips, the plaintiff, Mary Nell Phillips, was
involved in a car accident with a wvehicle driven hy James
Travis Seward who, while driving a truck owned by his
emplovyer, Heartland Express, Inc., struck the back of
Phillips's vehigcle after Fhillips had rolled forward slightly
in & merging lane and then come tc a stop. Phillips sued
Seward and Heartland Express, Inc., and Lhe jury entered a
verdict for the defendants. On appeal, Phillips argued that
the trial court had erronecusly instructed the jury regarding
the doctrine of contributory negligence. Specifically,
Phillips argued that the defendants "failed to present
substantial evidence that the accident in which she was
injured was at least partly Lhe result of her own negligence
and that the ftrial court accordingly erred by charging the
jury on contributory negligence."”  So. 3d at

Concluding that Phillips had properly objected to the
contributory-negligence instructicn, this Court stated: "[Wle
must determine whether, in fact, there was substantial
evidence Lhat Phillips was 1in some way negligent so as tco
justify the giving o©of the challenged instruction on

contributory negligence."”  So. 3d at . This Court then
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stated the law regarding contributcry negligence and noted
that contributory negligence was an affirmative defense as to
which the defendant had the burden of proof. After examining
the evidence, this Court concluded that the defendants had not
presented substantial evidence that Phillips had acted
negligently and, therefore, that the trial court had erred in
instructing the jury on the doctrine. This Ccurt found the
error prejudicial and reversed the judgment for the defendants
and remanded the cause for a new trial.

In Friedlander, Amelia Friedlander's wvehilcle was struck

from the rear by a vehicle driven by Mary Alyce Hall, Hall
testified at trial that she did not see Friedlander's vehicle,
which was stopped in traffic, until the vehicle between Hall's
vehicle and Friedlander's wvehicle turned to the right and
that, by that time, it was too late for her to stop.
Friedlander sued Hall, and, at trial, over Friedlander's
objection, the trial court instructed the jury regarding the
sudden-emergency doctrine. The jury subsequently rendered a
verdict for Hall, and Friedlander appealed.

This Court noted that Friedlander did not "argue that the

instruction given was an incorrect statement of law, but [did]
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contend that it was improper for the trial court to give this
charge in this case." 514 30. 2d at 915. This Court examined
the facts of the case and concluded:

"From our review of the record, we are unable to
detect any evidence to support the contention that
this ¢ase invelved a sudden emergency. There was no
unusual or sudden occurrence that a driver on a
crowded municipal street shculd nct anticipate or
expect 1in the ordinary course of congested urban
travel. Consequently, we are of the opinicn that the
jury was erroneocously instructed on the sudden
emergency doctrine.

"We are mindful that jury verdicts are presumed
to be correct, and that the presumption of
correctness 1s strengthened where the trial court
denies a moticon for new trial. Guthrie v. McCaulevy,
37¢ So. 2d 1373 (Ala. 1979}). However, having found
that the trial court, under the circumstances of
this case, committed reversible error by instructing
the jury on sudden emergency, we need not address
the 1ssue of the trial court's denial of Mrs.
Friedlander's motion for new trial on the ground
that the verdict was not supported by the evidence.

"Therefore, the judgment of the trial court is
to be reversed and the c¢ause remanded for a new
trial."

514 So. 2d at 915. See also Jones v, Lyons, 540 So. 2d 729

(Ala. 198%9) (reaching the same conclusion in nearly identical
circumstances involving a Jjury instructicn on the sudden-

emergency doctrine)}.
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Rased on this Court's decislons in Phillips and

Friedlander and on the comments to ARJI 26.14, Clayton argues

that Henderson and LLB Timber failed to present any evidence
indicating that a mechanical failure had occurred and that,
therefore, the trial court had no basis on which to instruct
the Jjury regarding mechanical failure. Henderson and LLB
Timber argue that Henderson testified that he set Lthe brakes
and that--if his testimony 15 to be helieved--there is no
other explanation for the moving of his truck than that a
mechanical failure occurred. Based on this rzreasoning,
Henderson and LLB Timber <¢ontend that they did present
sufficient evidence of mechanical failure to support the
instruction.

Henderson and his supervisor, Nichols, testified that the
brakes on Henderson's tTruck were new and that they had not
presented any problems before the accident. Henderson stated
that he did not have any prchlems with the brakes after the
accident and that he was certain that he set the parking brake
on his truck. He also testified repeatedly that he did not
know what had happened to cause the truck to roll. Nichols

testified that he could not find anything wrong with the brake

10
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system or with any other part of the truck. Nichols further
testified that he could not recreate the accident.
Accordingly, other than the fact that the accident occurred,
there was no evidence to indicate that a mechanical failure
occurred.,

Henderson and LLB Timber rely on Kinard wv. Carter, 518

So. 2d 1248 (Ala. 1987). In Kinard, Jack Carter's wvechicle
struck an okject on the interstate, causing a tire on Carter's
vehicle to blow out. His wehicle then crossed from the
northbound lane to the southbound lane of the interstate and
struck a wvehicle driven hy Valerie Kinard 1in which her
husbhand, Clis, was a passenger. The Kinards sued Carter and,
at trial, the court instructed the Jjury regarding mechanical
failure. The Jury returned a verdict for Carter, and the
Kinards appealed.

On appeal, among several other arguments, the Kinards
argued that the trial court erred in instructing the jury on
mechanical failure. This Court stated:

"The evidence is without dispute that
defendant's car was egquipped with four new tires,

that at least one of these tires 'blew out' or

failed when the object was struck, and that

defendant's car left the highway immediately
thereafter and struck plaintiffs' vehicle. Thus, the

11
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defendant experienced a mechanical failure. It was
for the Jury to decide whether that mechanical
failure, or some negligence of the defendant, was
the proximate cause of plaintiffs' injuries. Howell
v. Birmingham Nehi Bottling Co., 267 Ala. 290, 101
So., 2d 2%7 (1958)."

518 Sco. 2d at 12%1. In Kinard, therefore, the evidence showed
that Carter's new Lire had actually failed. Kinard 1s thus
distinguishable from this case because the defendant in Kinard
presented evidence showing that a mechanical failure had in
fact occurred. In this case, as stated above, other tThan the
fact that the accident occurred, there was no evidence to
indicate that a mechanical failure occcurred.

Henderson and LLEB Timber next cite two cases for the
proposition that the mechanical-failure instruction did not
assume facts or improperly lead the jury to a conclusion of

fact: Smith v. Pierce, 273 Ala. 321, 323, 134 Sc. 2d 201, 203

{(1%61) (stating, 1in a c¢ase 1in which the plaintiff sued her
landlord for failing to repair her radiatcr, that a charge
that the plaintiff was not required to stay 1in her apartment
after her lease expired "might have been refused hecause it is
the gstatement of an abstract principle of law without
instructing the jury as to its effect in decliding the issues

before them, but it 1is a correct statement of a legal

12
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principle, unnecessary Lo state, but not reversible error Lo

do sc"), and Howell v. Birmingham Nehi Bottling Ceo., 267 Ala.

290, 283-94, 101 So. 2d 297, 299-300 (1958} (stating regarding
a mechanical-failure instruction where the evidence shcwed
that a gasket in the right front wheel had ruptured: "We do
not find that the facts stated are assumed but the charge
hypotheslizes those facts on the reasonable satisfacticn frcom
the evidence of ftheir existence. ... It is said that such a
charge gives undue prominence to one phase of the evidence
which would Jjustify its refusal, but it 1is not of such
character as to reguire a reversal for giving it."™). We
disagree. The mechanical-failure instruction here was not a
charge regarding an abstract principle cf law as in Smith.
And 1n Howell, the instruction "hypothesizel[d] ... facts on
the reasonakle satisfaction from the evidence of their
exlstence,” 1.e., evidence tLhat a gasket had in fact ruptured.
267 Ala. at 293, 101 So. 24 at 300, As stated above,
Henderson and LLEB Timber presented no evidence from which the
fact of a mechanical failure could be "hypothesized" other

than the fact of the accident.

13
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When considering claims under Alabama's Extended
Manufacturer's Liability Doctrine ("the AEMLD"}, this Court
has held that a plaintiff must prove the existence of the
failure or defect; the plaintiff cannot zrely solely on Lhe

fact that an accident occurred. See, e.g., Tavylor v. General

Motors Corp., 707 So., 2d 188, 202 (Ala. 1997) (requiring the

plaintiff in an action brought under the AEMLD to "prove the
existence of a defective condition and prove that the defect
proximately caused his injuries,”™ and noting the error in
"allowing a jury Lo infer that a product is defective solely

from the fact that 1t failed in some manner"); Townsend v.

General Motors Corp., 642 So. 2d 411, 415 (Ala. 1984} (stating

in an AEMLD acticon: "[Tlhe failure of a product does not
presuppose the existence of a defect., Proof of an acgident and
injury is not 1in itself sufficient to establish liability
under the AEMLD; a defect in the product must be affirmatively

shown."}; Jordan v. General Motors Corp., 581 So. 2d 835, 837

(Ala. 1991) ("Recause Jordan presented no evidence other than
evidence tThat she received 1injuries as a result of an
automobile accident while wearing a GM seat belt, we hold that

she did not present substantial evidence to support a claim

14
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under the AEMLD."). We believe that a defendant asserting a
defense of mechanical failure should not be held to a lesser
burden. 2Accordingly, the fact that an accident occurred,
standing alone, 1s not sufficient evidence of a mechanical
failure to support the instruction. It was incumbent on
Henderson and LLE Timber to present substantial evidence that
a mechanical failure in fact cccurred. Because Lhey did not
do =zo, the trial court exceeded its discretion in instructing
the Jury regarding mechanical failure.

Finally, Henderscn and LLB Timber argue that any srror in
the mechanical-failure instruction was not prejudicial because
they presented sufficient evidence to the jury to support a
verdict for the defense on other grounds. Specifically, they
rely on evidence from which the jury c¢could have concluded that
Clayton was malingering. However, the defendants have not
argued or shown that Lhe evidence cof malingering entitled them
to a judgment in their favor, in the absence of the erroneocus
instruction. Therefore, the evidence of malingering presented
by the defendants does not allow us to treat the giving cof the
erroneous instruction as harmless error. We decline to

speculate that the Jury reached its wverdict sclely on the

15
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basgsis of evidence indicating that Clayton was malingering.
For all that appears, the verdict in favor of the defendants
was based on the prejudicial effect of the errconeous
instruction that prevented the jury from finding in favcocr of
Clayton if it found that the mechanical failure was the sole
proximate cause of the accident and Clayton's injuries.

Conclusion

Based on the foregoing, we conclude that the trial court
erred in instructing the Jjury regarding mechanical failure
because the defendants did not present any evidence indicating
that a mechanical failure had c¢ccurred. Accordingly, we
reverse the judgment and remand the cause for a new trial.
Cur heolding 1in this regard pretermits consideration of
Clayton's remaining arguments on appeal.

REVERSED AND REMANDED,

Cobb, C.J., and Woodall, Stuart, Bolin, Parker, and Shaw,
JJ., concur.

Murdock, J., dissents.
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MURDOCK, Justice (dissenting).
Darryl Clavton g¢ites the "notes on use" to Alabama

Pattern Jury Instructions: Civil § 26.14 (2d ed. 1993), which

state that a mechanical-fallure instructlion 1s: "To be used

in cases where defendant coffers evidence of mechanical failure

as a defense to the action."” The Jury did have evidence
indicating that a mechanical failure must have been Lhe cause
of the incident at issue. The incident could only have bheen
the result of one of two cccurrences: a mechanical failure cof
the brakes or a failure by Henderson to properly set those
brakes, and Henderson testified that he set the brakes
properly.® The credibility and weight to be given Henderson's
testimony was a guestion for the jury.

The evidence that the incident c<could not ke replicated,
that William George Henderson had no other problem with the
brakes before or after the incident, and that his supervisor's
inspection of the brakes vielded no evidence of a mechanical
failure isg evidence that welghs against Henderson's

credibility and/or assigning his testimeony dispositive weight.

‘Henderscn further testified that, after the incident, he
entered the cab of his truck, found that the brakes were still
set, and released themn,.

17
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I cannot say that the evidence allows for only cone conclusion
as a matter of law, however. The assignment of credibility
and weight therefore remains a task for the jury under the
circumstances presented; Henderson was entitled to have a
jury decide 1if it helieved him. If the jury could accept his
testimony that he properly set the brakes before exiting the
truck, then it reasonably and logically could conclude that cn
the ocg¢asion at issue the brakes must have failed within the
meaning of the jury instruction given.’

I find the cases of Phillips wv. Seward, [Ms. 1081226,

June 25, 2010] So. 3d (Ala. 2010), Friedlander v,

Hall, 514 So. 2d 914 (Ala. 1987), and Jones v. Lyvons, 540 So.

2d 729 (Ala. 1989), relied upon by the main opinion to be
inapposite.

Based on the foregeoing, I respectfully dissent,

‘Obviously, it could have been important for the trial
court To instruct the jury that 1t was the Jury's
responsibility to decide 1f tLthere had been a mechanical
failure before applying the particular instruction at issue.
We are not presented with any argument that such an
instruction was missing from the charges given the jury or
whether any such omission would make the mechanical-failure
charge given misleading,
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