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F a c t s and P r o c e d u r a l H i s t o r y 

M i l l e r was e m p l o y e d w i t h CSX and i t s p r e d e c e s s o r s f r o m 

M a r c h 1967 u n t i l M a r c h 2003. D u r i n g h i s 3 6 - y e a r c a r e e r w i t h 

CSX, M i l l e r r o d e f r e i g h t t r a i n s w o r k i n g as a c o n d u c t o r , a 

brakeman, and a f l a g m a n . M i l l e r ' s c a r e e r w i t h CSX can be 

d i v i d e d i n t o two p h a s e s . From 1967 u n t i l 1988 he p r i m a r i l y 

r o d e t h e M o n t g o m e r y - t o - M o b i l e r o u t e . I n 1988, he r e l o c a t e d t o 

P e n s a c o l a and p r i m a r i l y r o d e t h e P e n s a c o l a - t o - M o b i l e r o u t e 

u n t i l he r e t i r e d i n 2003. 

M i l l e r r o d e t h e l e a d l o c o m o t i v e e n g i n e when w o r k i n g as a 

brakeman and t h e r e a r c a b o o s e when w o r k i n g as a c o n d u c t o r and 

f l a g m a n . M i l l e r t e s t i f i e d t h a t i n a l l t h r e e p o s i t i o n s he was 

e x p o s e d t o t r a u m a t i c f o r c e s , i n c l u d i n g v i b r a t i o n , j e r k i n g , and 

j o l t i n g , on a d a i l y b a s i s w h i l e he was e m p l o y e d w i t h CSX. The 

t y p i c a l f r e i g h t - t r a i n t r i p was d e s c r i b e d as " r o u g h . " 

M i l l e r w o r k e d w i t h CSX u n t i l 2001 w i t h no c o m p l a i n t s 

r e g a r d i n g h i s n e c k . However, i n 2 0 0 1 , M i l l e r began 

e x p e r i e n c i n g p a i n and s t i f f n e s s i n h i s n e c k w h i l e r i d i n g on 

t h e l o c o m o t i v e s . The p a i n d i d n o t r e s u l t f r o m a s i n g l e 

p r e c i p i t a t i n g e v e n t b u t o c c u r r e d g r a d u a l l y o v e r t i m e . A t t h e 

t i m e M i l l e r began e x p e r i e n c i n g t h e n e c k p a i n he was 58 y e a r s 
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o l d and had been a h e a v y smoker a l l o f h i s a d u l t l i f e . M i l l e r 

t e s t i f i e d t h a t i n i t i a l l y t h e n e c k p a i n w o u l d s u b s i d e a t t h e 

end o f a r u n when he g o t o f f t h e l o c o m o t i v e and r e s t e d . 

However, he s t a t e d t h a t t h e p a i n w o u l d r e t u r n on h i s n e x t r u n 

once he was a g a i n e x p o s e d t o t h e t r a u m a t i c f o r c e s on t h e 

t r a i n . M i l l e r s t a t e d t h a t t h e n e c k p a i n e v e n t u a l l y became 

c o n s t a n t and began r a d i a t i n g down h i s r i g h t arm. A l t h o u g h CSX 

p o l i c y r e q u i r e d h i m t o c o m p l e t e a p e r s o n a l - i n j u r y r e p o r t , 

M i l l e r s t a t e d t h a t he d i d n o t do so b e c a u s e he d i d n o t r e a l i z e 

how s e r i o u s h i s n e c k i n j u r y was. 

M i l l e r s o u g h t t r e a t m e n t f o r h i s symptoms and was 

i n i t i a l l y s e en by s e v e r a l p h y s i c i a n s who o r d e r e d d i a g n o s t i c 

t e s t s and p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t . M i l l e r t e s t i f i e d 

t h a t he c o n t i n u e d t o work f u l l - t i m e w i t h o u t m i s s i n g any work 

w h i l e b e i n g t r e a t e d c o n s e r v a t i v e l y f o r t h e n e c k p a i n . He 

f u r t h e r s t a t e d t h a t t h e c o n s e r v a t i v e t r e a t m e n t was 

i n e f f e c t i v e " w h i l e [ h e ] was s t i l l r i d i n g t r a i n s . " When t h e 

c o n s e r v a t i v e t r e a t m e n t f a i l e d t o a l l e v i a t e M i l l e r ' s n e c k 

symptoms he was r e f e r r e d t o Dr. B r u c e Raymon, a n e u r o s u r g e o n . 

M i l l e r was f i r s t s e e n by Dr. Raymon on June 10, 2002, 

c o m p l a i n i n g o f n e c k p a i n r a d i a t i n g i n t o h i s r i g h t arm and 
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numbness i n h i s f i n g e r s . Dr. Raymon o r d e r e d an MRI, w h i c h 

r e v e a l e d m u l t i l e v e l d e g e n e r a t i v e d i s k d i s e a s e b e t w e e n t h e 3d 

t h r o u g h 6 t h c e r v i c a l v e r t e b r a e . The MRI i n d i c a t e d t h a t M i l l e r 

had m o d e r a t e t o s e v e r e n a r r o w i n g o f t h e d i s k s p a c e a t t h o s e 

d i s k l e v e l s , w h i c h he d e t e r m i n e d was c o n s i s t e n t w i t h M i l l e r ' s 

symptoms. Dr. Raymon d i a g n o s e d M i l l e r w i t h c e r v i c a l 

r a d i c u l o p a t h y , w h i c h he e x p l a i n e d was a n e r v e - r o o t c o m p r e s s i o n 

w i t h r a d i a t i n g p a i n i n t o an e x t r e m i t y . 

On J u l y 24, 2002, Dr. Raymon p e r f o r m e d s u r g e r y i n o r d e r 

t o d e c o m p r e s s t h e n e r v e r o o t and f u s e t h e c e r v i c a l v e r t e b r a e 

a t t h e C4-5 and C5-6 l e v e l s . Dr. Raymon n o t e d t h a t t h e bone 

s p u r r i n g i n M i l l e r ' s c e r v i c a l v e r t e b r a e was so s e v e r e t h a t t h e 

v e r t e b r a e had t o be r e c o n t o u r e d i n o r d e r t o f i x a t e t h e p l a t e s 

and s c r e w s u s e d i n t h e f u s i o n . 

M i l l e r was n e x t seen by Dr. Raymon f o r f o l l o w - u p on 

September 9, 2002. A t t h a t t i m e M i l l e r was p a i n - f r e e and was 

n o t e x p e r i e n c i n g numbness o r t i n g l i n g i n h i s arm. Dr. Raymon 

s t a t e d t h a t M i l l e r had had an " e x c e l l e n t " r e s p o n s e t o t h e 

s u r g e r y . M i l l e r r e q u e s t e d t h a t Dr. Raymon r e l e a s e h im t o 

r e t u r n t o work. Dr. Raymon r e l e a s e d M i l l e r t o r e t u r n t o h i s 

f u l l d u t i e s w i t h CSX w i t h o u t r e s t r i c t i o n s . 
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M i l l e r r e t u r n e d t o work, and he a g a i n began e x p e r i e n c i n g 

symptoms i n h i s n e c k once he was e x p o s e d t o t h e t r a u m a t i c 

c o n d i t i o n s a b o a r d t h e t r a i n . M i l l e r r e t u r n e d t o Dr. Raymon on 

O c t o b e r 7, 2002. Dr. Raymon n o t e d a t t h a t t i m e t h a t M i l l e r 

c o m p l a i n e d o f i n c r e a s e d n e c k p a i n and h e a d a c h e s . Dr. Raymon 

p r e s c r i b e d a n t i - i n f l a m m a t o r y p a i n m e d i c a t i o n and i n f o r m e d 

M i l l e r t h a t i f t h e p a i n d i d n o t i m p r o v e he s h o u l d c o n s u l t a 

pain-management s p e c i a l i s t . He d i d n o t p l a c e M i l l e r on 

r e s t r i c t e d w o rk d u t y a t t h a t t i m e . However, Dr. Raymon d i d 

d i s c u s s w i t h M i l l e r w h e t h e r h i s w o r k i n g c o n d i t i o n s c o u l d be 

ch a n g e d and, i f n o t , w h e t h e r he c o u l d c o n t i n u e t o work u n d e r 

t h e c o n d i t i o n s o f h i s j o b and t o l e r a t e t h e p a i n . M i l l e r 

s t a t e d t h a t a t t h e t i m e he c h o s e t o " k e e p w o r k i n g and t o l e r a t e 

t h e p a i n . " 

M i l l e r r e t u r n e d t o work and p e r f o r m e d t h e f u l l d u t i e s o f 

h i s j o b u n t i l M a r c h 2003. M i l l e r e v e n t u a l l y c o n c l u d e d t h a t 

h i s n e c k c o u l d no l o n g e r " s t a n d g e t t i n g up on a n o t h e r t r a i n " 

and d e c i d e d t o r e t i r e f r o m CSX. M i l l e r was e l i g i b l e f o r " f u l l 

r e t i r e m e n t " b a s e d on h i s age and h i s y e a r s o f s e r v i c e . M i l l e r 

t o o k t h e " f u l l r e t i r e m e n t " on M a r c h 25, 2003, a t age 60 and i n 

d o i n g so " v o l u n t a r i l y r e l i n q u i s h e d " any r i g h t t o r e t u r n t o 
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employment w i t h CSX. M i l l e r s t a t e d t h a t b e c a u s e he was 

a l r e a d y e l i g i b l e t o r e t i r e b a s e d on age and y e a r s o f s e r v i c e 

he d i d n o t " b o t h e r " w i t h d i s a b i l i t y r e t i r e m e n t . A l t h o u g h 

M i l l e r r e t i r e d b a s e d on h i s age and y e a r s o f s e r v i c e , he 

s t a t e d t h a t he had i n t e n d e d and n eeded t o c o n t i n u e w o r k i n g 

u n t i l t h e age o f 65 b u t was u n a b l e t o do so b e c a u s e o f t h e 

p a i n i n h i s n e c k . 

M i l l e r c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r h i s n e c k 

c o n d i t i o n f o l l o w i n g h i s r e t i r e m e n t i n M a r c h 2003. He 

u n d e r w e n t a d d i t i o n a l d i a g n o s t i c t e s t s , r e c e i v e d p a i n -

management i n j e c t i o n s , and t o o k n a r c o t i c p a i n m e d i c a t i o n s , 

i n c l u d i n g L o r t a b and methadone. I n May 2004, M i l l e r was 

i n f o r m e d t h a t t h e r e was n o t h i n g t h a t c o u l d be done s u r g i c a l l y 

t o r e l i e v e h i s p a i n . H i s p r o g n o s i s a t t h a t t i m e was "somewhat 

g u a r d e d g i v e n t h e a d v a n c e d m u l t i - l e v e l [ d i s k ] d i s e a s e . " I n 

M a r c h 2006, M i l l e r r e c e i v e d a f l u o r o s c o p i c i n j e c t i o n , w h i c h 

p r o v i d e d him w i t h g r e a t e r r e l i e f f r o m h i s n e c k symptoms. He 

t e s t i f i e d a t t r i a l t h a t he c o n t i n u e s t o have l i g h t t o m o d e r a t e 

p a i n i n h i s n e c k w i t h e x e r t i o n d u r i n g a c t i v i t i e s b u t " n o t h i n g 

n e a r what [ h e ] was e x p e r i e n c i n g . " M i l l e r s t a t e d t h a t he 

c o n t r o l s h i s p a i n w i t h o v e r - t h e - c o u n t e r m e d i c a t i o n and t h a t he 
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had n o t r e c e i v e d any m e d i c a l t r e a t m e n t , o t h e r t h a n p a i n 

management, f o r h i s ne c k s i n c e M a r c h 2003. 

On c r o s s - e x a m i n a t i o n , M i l l e r t e s t i f i e d t h a t no p h y s i c i a n 

t o l d h i m t h a t he c o u l d n o t work b e c a u s e o f h i s c o n d i t i o n and 

t h a t he made t h e d e c i s i o n t o r e t i r e b a s e d on t h e p a i n he was 

e x p e r i e n c i n g i n h i s n e c k . M i l l e r t e s t i f i e d t h a t b e c a u s e o f 

h i s n eck c o n d i t i o n he has n o t l o o k e d f o r o t h e r employment 

s i n c e r e t i r i n g and t h a t he has no i n t e n t i o n o f s e e k i n g o t h e r 

employment. M i l l e r s t a t e d t h a t he was t h e most s e n i o r man i n 

P e n s a c o l a when he d e c i d e d t o r e t i r e and t h a t he c o u l d have 

r e t u r n e d t o work as a s w i t c h m a n i f he had w a n t e d , b u t he d i d 

no t do so b e c a u s e he d i d n o t know "what t h e e f f e c t [ o f ] 

s w i t c h i n g w o u l d have on [ h i s ] n e c k . " L a r r y A l l e r e l l i e , a 

r e t i r e d CSX o f f i c i a l who had f o r m e r l y s e r v e d as s y s t e m g e n e r a l 

m e c h a n i c a l i n s p e c t o r i n CSX's m e c h a n i c a l d e p a r t m e n t , s t a t e d 

t h a t M i l l e r ' s n e c k c o n d i t i o n made him a s a f e t y h a z a r d and 

u n s u i t a b l e f o r t h e p o s i t i o n o f s w i t c h m a n . 

M i l l e r has i d e n t i f i e d f o u r c o n d i t i o n s a s s o c i a t e d w i t h 

r i d i n g f r e i g h t t r a i n s t h a t he c o n t e n d s c o n t r i b u t e d t o t h e 

t r a u m a t i c f o r c e s t o w h i c h he was e x p o s e d d u r i n g h i s c a r e e r a t 

CSX. F i r s t , he p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t a number o f 
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a r e a s a l o n g t h e CSX r o u t e s were p a r t i c u l a r l y r o u g h b e c a u s e o f 

t h e t r a c k c o n d i t i o n s . T hese a r e a s were d e s c r i b e d i n t e s t i m o n y 

as " c o n t i n u o u s l y r o u g h , " " f a i r l y r o u g h r i d i n g , " and a " p r e t t y 

good j e r k . " One p a r t i c u l a r s e c t i o n o f t r a c k w o u l d c a u s e t h e 

l o c o m o t i v e t o s h a k e f r o m s i d e t o s i d e so v i o l e n t l y t h a t t h e 

CSX e m p l o y e e s on b o a r d t h e t r a i n had t o " h o l d o n " t o keep f r o m 

b e i n g " t h r o w n o u t " o f t h e i r s e a t . On c r o s s - e x a m i n a t i o n M i l l e r 

s t a t e d t h a t he n e v e r r e q u e s t e d t h a t t h e e n g i n e e r s l o w t h e 

t r a i n down i n a n t i c i p a t i o n o f t h e " r o u g h s p o t s " and t h a t he 

n e v e r r e p o r t e d any o f t h e " r o u g h s p o t s " t o CSX. However, O.D. 

K i n g , an e n g i n e e r e m p l o y e d b y CSX who had w o r k e d w i t h M i l l e r , 

t e s t i f i e d t h a t t h e t r a i n s were r o u t i n e l y i s s u e d " s l o w o r d e r s " 

t o r e d u c e t h e t r a i n ' s s p e e d when t r a v e l i n g t h r o u g h r o u g h a r e a s 

o f t r a c k . K i n g a l s o s t a t e d t h a t c e r t a i n a r e a s o f t r a c k were 

" c o n s t a n t " p r o b l e m s t h a t were n e v e r s a t i s f a c t o r i l y c o r r e c t e d 

a f t e r b e i n g r e p o r t e d t o CSX. 

S e c o n d , M i l l e r c l a i m s t h a t he was e x p o s e d t o " s l a c k 

a c t i o n " w h i l e e m p l o y e d b y CSX. " S l a c k a c t i o n " i s t h e l o o s e -

m o t i o n f o r c e g e n e r a t e d b y a mo v i n g f r e i g h t t r a i n when one 

s e c t i o n o f t h e t r a i n i s t r a v e l i n g a t a g r e a t e r s p e e d t h a n 

a n o t h e r s e c t i o n o f t h e t r a i n . The " s l a c k " i s s a i d t o be 
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" g o i n g o u t " when t h e l o c o m o t i v e s a r e t r a v e l i n g f a s t e r t h a n t h e 

r e s t o f t h e t r a i n and " c o m i n g i n " when t h e r e s t o f t h e t r a i n 

i s t r a v e l i n g f a s t e r t h a n t h e l o c o m o t i v e . Those e m p l o y e e s 

r i d i n g i n t h e l o c o m o t i v e w o u l d be " t h r o w n " f o r w a r d and 

b a c k w a r d b y t h e " w h i p p i n g " a c t i o n c r e a t e d b y t h e " s l a c k " 

f o r c e s m o v i n g i n o r o u t . The " s l a c k a c t i o n " h i t s t h e 

l o c o m o t i v e h a r d and w i l l c a u s e t h e e m p l o y e e s i n t h e l o c o m o t i v e 

t o be " k n o c k e d " f r o m t h e i r s e a t s . The i n t e n s i t y o f t h e " s l a c k 

a c t i o n " v a r i e s d e p e n d i n g on t h e w e i g h t and t y p e o f t r a i n . 

M i l l e r was e x p o s e d t o " s l a c k a c t i o n " r e g u l a r l y w h i l e r i d i n g on 

t h e f r e i g h t t r a i n s . 

T h i r d , M i l l e r r o d e c a b o o s e s when w o r k i n g as a c o n d u c t o r 

and f l a g m a n f r o m 1967 u n t i l t h e m i d 1980s when CSX p h a s e d them 

o u t . A common c o n d i t i o n a s s o c i a t e d w i t h t h e c a b o o s e s was 

known as " d e a d " draw-head. A draw-head i s t h e w e l d e d c o u p l i n g 

l o c a t e d on t h e f r o n t o f t h e c a b o o s e t h a t c o n n e c t s t h e c a b o o s e 

t o t h e r a i l r o a d c a r i n f r o n t o f i t . The draw-head was 

r e f e r r e d t o as b e i n g " d e a d " b e c a u s e i t was s o l i d , w i t h no 

" g i v e t o i t a t a l l " so t h a t when " s l a c k a c t i o n " r a n i n " i t 

f e l t l i k e y o u r a n i n t o a s o l i d w a l l , " and when " s l a c k a c t i o n " 

r a n o u t " i t f e l t l i k e y o u were r e a r - e n d e d i n an a u t o m o b i l e 
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a c c i d e n t . " The e m p l o y e e s r i d i n g i n t h e c a b o o s e s e x p e r i e n c e d 

t h e t r a u m a t i c i m p a c t s p r o d u c e d b y t h e " s l a c k a c t i o n " on a 

r e g u l a r b a s i s and f e l t " b e a t u p " a t t h e end o f a t r i p . CSX 

d i d i n s t a l l a c u s h i o n e d d raw-head s h o r t l y b e f o r e p h a s i n g o u t 

t h e c a b o o s e i n t h e m i d 1980s, w h i c h h e l p e d t o a l l e v i a t e t h e 

t r a u m a t i c i m p a c t s c a u s e d b y t h e " s l a c k a c t i o n . " 

F i n a l l y , M i l l e r c o n t e n d s t h a t t h e l o c o m o t i v e s e a t s 

c o n t r i b u t e d t o t h e t r a u m a t i c f o r c e s he was e x p o s e d t o d u r i n g 

h i s employment w i t h CSX. CSX u s e d two t y p e s o f l o c o m o t i v e 

s e a t s d u r i n g M i l l e r ' s c a r e e r : ( 1 ) t h e " t o a d s t o o l " o r 

" r o u n d b o t t o m " s e a t and ( 2 ) t h e " J a g g e r " s e a t . The " t o a d s t o o l " 

s e a t was a l o w - b a c k s e a t t h a t c o u l d be s i d e - m o u n t e d t o t h e 

w a l l o f t h e l o c o m o t i v e on a t r a c k t h a t p e r m i t t e d t h e s e a t t o 

be a d j u s t e d f o r w a r d and b a c k w a r d . Some " t o a d s t o o l " s e a t s were 

p e d e s t a l mounted t o t h e f l o o r o f t h e l o c o m o t i v e . Due t o t h e 

h e i g h t o f i t s s e a t b a c k , t h e " t o a d s t o o l " s e a t p r o v i d e d l i t t l e 

s u p p o r t f o r t h e e m p l o y e e ' s head and n e c k a r e a . A d d i t i o n a l l y , 

t h e s i d e - m o u n t e d " t o a d s t o o l " s e a t s were o f t e n u n s t a b l e and n o t 

s e c u r e b e c a u s e o f wear on t h e m o u n t i n g - t r a c k s y s t e m and t h e 

l o c o m o t i v e w a l l c a u s e d b y r u s t and t h e t r a c k s y s t e m ' s b e i n g 

" w o l l e r e d o u t , " w h i c h c a u s e d t h e s e s e a t s t o " w o b b l e " and 
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" s h a k e . " The s i d e - m o u n t e d " t o a d s t o o l " s e a t s w o u l d s a g as a 

r e s u l t o f wear o f t h e t r a c k s y s t e m and m i s s i n g h e i g h t -

a d j u s t m e n t p i n s , w h i c h a l s o c o n t r i b u t e d t o t h e i n s t a b i l i t y o f 

t h e s e a t s . T hese s e a t s r e g u l a r l y had t o be " p r o p p e d " up u s i n g 

w o o d , b r i c k s , o r f l a g s t i c k s i n o r d e r t o c o r r e c t t h e s a g . 

M i l l e r t e s t i f i e d t h a t he e n c o u n t e r e d a s e a t t h a t s a g g e d t o t h e 

p o i n t t h a t i t had t o be " p r o p p e d " up a p p r o x i m a t e l y t h r e e o r 

f o u r t i m e s p e r y e a r . H o w e v e r , he s t a t e d t h a t t h e " l o o s e " 

s e a t s t h a t v i b r a t e d w i t h t h e movements o f t h e l o c o m o t i v e were 

" v e r y common." 

I n 1972, t h e F e d e r a l R a i l r o a d A d m i n i s t r a t i o n ("FRA") 

s t u d i e d t h e e f f e c t o f l o c o m o t i v e - c a b v i b r a t i o n s on r a i l r o a d 

e m p l o y e e s and recommended t h e p h a s i n g o u t o f " t o a d s t o o l " 

s e a t s . I n J a n u a r y 1980, t h e A s s o c i a t i o n o f A m e r i c a n R a i l r o a d s 

("AAR"), a t r a d e o r g a n i z a t i o n , c o m p l e t e d a s t u d y e n t i t l e d 

" L o c o m o t i v e Cab S e a t E v a l u a t i o n , " w h i c h i n d i c a t e d t h a t 2 2 % o f 

r a i l r o a d e m p l o y e e s c o m p l a i n e d o f n e c k p a i n f o l l o w i n g a t y p i c a l 

t r a i n r u n . The AAR recommended a b e t t e r d e s i g n e d s e a t and 

i m p r o v e d m a i n t e n a n c e on t h e e x i s t i n g s e a t s . D e s p i t e t h e 

r e c o m m e n d a t i o n s o f t h e FRA and t h e AAR, CSX d i d n o t i n t r o d u c e 

a new s e a t u n t i l t h e e a r l y 1990s. 
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T e r r y W e l l s , CSX's manager o f l a b o r r e l a t i o n s , t e s t i f i e d 

t h a t he was a f o r m e r l o c o m o t i v e e n g i n e e r and t h a t he had 

s e r v e d as an o f f i c i a l w i t h t h e B r o t h e r h o o d o f L o c o m o t i v e 

E n g i n e e r s ("BLE"). W e l l s s t a t e d t h a t a "cab c o m m i t t e e " was 

c r e a t e d as p a r t o f t h e BLE's 1986 n a t i o n a l l a b o r a g r e e m e n t 

w i t h CSX. The p u r p o s e o f t h e "cab c o m m i t t e e " was t o g i v e 

l a b o r t h e o p p o r t u n i t y t o p r o v i d e i n p u t r e l a t i n g t o t h e d e s i g n , 

s a f e t y , and c o m f o r t o f t h e l o c o m o t i v e c a b s , i n c l u d i n g 

l o c o m o t i v e s e a t s . W e l l s was a member o f CSX's f i r s t cab 

c o m m i t t e e as a r e p r e s e n t a t i v e o f t h e BLE. 

I n 1986, t h e cab c o m m i t t e e s o u g h t t o u p g r a d e t h e 

l o c o m o t i v e s e a t s by p r o c u r i n g an e r g o n o m i c a l l y d e s i g n e d 

l o c o m o t i v e c h a i r t h a t p r o v i d e d maximum c o m f o r t and s a f e t y f o r 

t h e e m p l o y e e . The cab c o m m i t t e e e v a l u a t e d s e v e r a l t y p e s o f 

s e a t s f r o m v a r i o u s v e n d o r s . S p e c i f i c a l l y , t h e cab c o m m i t t e e 

c o n s i d e r e d t h e f o l l o w i n g s p e c i f i c a t i o n s t o be e s s e n t i a l t o t h e 

d e s i g n o f t h e s e a t : a c o n t o u r e d s e a t b o t t o m and b a c k ; good 

l u m b a r s u p p o r t ; an a r m r e s t ; h e a v y d u t y v e n t i l a t e d v i n y l f a b r i c 

f o r t h e s e a t ; s a f e and s i m p l e a d j u s t m e n t ; and o i l and m i l d e w 

r e s i s t a n c e . The cab c o m m i t t e e d i d n o t s p e c i f i c a l l y c o n s i d e r 

m o t i o n , v i b r a t i o n , and p r o t e c t i n g t h e e m p l o y e e ' s n e c k r e g i o n 
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as i s s u e s when c o n s i d e r i n g t h e s p e c i f i c a t i o n s f o r t h e new s e a t 

d e s i g n . The cab c o m m i t t e e e v e n t u a l l y s e l e c t e d two s e a t s f o r 

f i e l d t e s t i n g : t h e J a g g e r s e a t and t h e N e l s o n s e a t . P r o t o t y p e 

s e a t s were b u i l t t o t h e cab c o m m i t t e e ' s s p e c i f i c a t i o n s and 

t h e n p l a c e d on CSX l o c o m o t i v e s f o r t e s t i n g by t r a i n c r e w s . 

The J a g g e r s e a t was d e s i g n e d w i t h a s h o r t b a c k t o p r o v i d e t h e 

e n g i n e e r s w i t h g r e a t e r r e a r v i s i b i l i t y . W e l l s t e s t i f i e d t h a t 

he was unaware o f any c o m p l a i n t s b e i n g made r e g a r d i n g t h e 

d e s i g n o f t h e J a g g e r s e a t w i t h a s h o r t b a c k . 

A s u r v e y o f t h e t r a i n c r e w s was c o n d u c t e d t o d e t e r m i n e 

how e a c h s e a t p e r f o r m e d . F o l l o w i n g t h e s u r v e y o f t h e t r a i n 

c r e w s , t h e J a g g e r s e a t was u l t i m a t e l y s e l e c t e d by a m a j o r i t y 

v o t e o f t h e BLE. W e l l s e x p l a i n e d t h a t t h e s e l e c t i o n o f t h e 

J a g g e r s e a t was a " c o l l a b o r a t i v e e f f o r t b e t ween t h e r a i l r o a d 

and t h e u n i o n s " and was done w i t h t h e s a f e t y o f t h e employee 

i n m i nd. CSX began o u t f i t t i n g i t s l o c o m o t i v e s w i t h t h e J a g g e r 

s e a t i n t h e e a r l y 1990s. 

Many o f t h e J a g g e r s e a t s were s i d e - m o u n t e d on t h e w a l l o f 

t h e l o c o m o t i v e s i m i l a r t o t h e " t o a d s t o o l " s e a t s . The 

e m p l o y e e s e n c o u n t e r e d t h e same s t a b i l i t y i s s u e s w i t h t h e s i d e -

mounted J a g g e r s e a t s as t h e y had w i t h t h e s i d e - m o u n t e d 
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" t o a d s t o o l " s e a t s when t h e m o u n t i n g - t r a c k s y s t e m o r t h e 

l o c o m o t i v e w a l l began t o wear. M i l l e r d e s c r i b e d t h e s i d e -

mounted J a g g e r s e a t s as " u n s t a b l e " and " s h a k y . " On c r o s s -

e x a m i n a t i o n , M i l l e r t e s t i f i e d t h a t b e f o r e e a c h r u n he 

i n s p e c t e d h i s s e a t and t h a t i f he f e l t t h e s e a t was d e f e c t i v e 

o r u n s a f e he was r e q u i r e d t o r e p o r t i t . A l t h o u g h M i l l e r 

s t a t e d t h a t he n e v e r s p e c i f i c a l l y c o m p l a i n e d t o CSX management 

r e g a r d i n g t h e c o n d i t i o n o f t h e s e a t s , he s t a t e d t h a t numerous 

c o m p l a i n t s were made and t h a t sometimes t h e s e a t s were 

r e p l a c e d . 

A l l e r e l l i e t e s t i f i e d t h a t f e d e r a l r e g u l a t i o n s r e q u i r e d 

l o c o m o t i v e cab s e a t s t o be s e c u r e l y mounted and b r a c e d . He 

s t a t e d t h a t t h e t r a i n c r e w s have an o b l i g a t i o n t o r e p o r t 

u n s a f e e q u i p m e n t o r c o n d i t i o n s . A l l e r e l l i e t e s t i f i e d t h a t 

e n g i n e e r s c o m p l a i n e d o f d e f e c t i v e s e a t s f r o m t i m e t o t i m e and 

t h a t when an e n g i n e e r r e p o r t e d a d e f e c t i v e s e a t a member o f 

A l l e r e l l i e ' s d e p a r t m e n t w o u l d i n s p e c t t h e s e a t and e i t h e r 

r e p a i r o r r e p l a c e i t . I f t h e s e a t c o u l d n o t be r e p a i r e d o r 

r e p l a c e d i m m e d i a t e l y , t h e l o c o m o t i v e w o u l d be p u l l e d o f f t h e 

l i n e and s e n t t o t h e g a r a g e f o r r e p a i r . A l l e r e l l i e s t a t e d 
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t h a t a l o c o m o t i v e w i t h a d e f e c t i v e s e a t w o u l d n o t be a l l o w e d 

t o r u n . 

Dr. Raymon t e s t i f i e d t h a t s e v e r a l f a c t o r s c o n t r i b u t e t o 

d e g e n e r a t i v e d i s k d i s e a s e s u c h as M i l l e r ' s , i n c l u d i n g a g e , 

s m o k i n g , g e n e t i c s , and r e p e t i t i v e t r a u m a . D r . Raymon 

t e s t i f i e d t h a t M i l l e r ' s w o r k i n g c o n d i t i o n s c o n t r i b u t e d t o h i s 

d e g e n e r a t i v e d i s k d i s e a s e and s p e c i f i c a l l y s t a t e d t h a t 

M i l l e r ' s w o r k i n g c o n d i t i o n s a b o a r d t h e f r e i g h t t r a i n s 

" a g g r a v a t e d o r p r e c i p i t a t e d h i s symptoms" and " c o n t r i b u t e d t o 

h i s c l i n i c a l p r e s e n t a t i o n and symptoms." On c r o s s - e x a m i n a t i o n 

by C S X , D r . Raymon t e s t i f i e d t h a t M i l l e r ' s age and s m o k i n g 

h i s t o r y c o n t r i b u t e d t o h i s d e g e n e r a t i v e d i s k d i s e a s e . 

H o w e v e r , D r . Raymon a l s o f u r t h e r s t a t e d t h a t even c o n s i d e r i n g 

M i l l e r ' s age and h i s h i s t o r y o f s m o k i n g , i t i s " n o t common" t o 

f i n d a c e r v i c a l s p i n e w i t h t h e d e g r e e o f d e g e n e r a t i v e d i s k 

d i s e a s e M i l l e r had. 

Dr. R a l p h K e l l e y , an o c c u p a t i o n a l - m e d i c i n e s p e c i a l i s t and 

a w i t n e s s f o r M i l l e r , t e s t i f i e d t h a t t h e r e l a t i o n s h i p b e t ween 

s h o c k f o r c e s and c e r v i c a l d e g e n e r a t i o n i s w i d e l y r e c o g n i z e d . 

D r . K e l l e y o p i n e d t h a t l o o s e l o c o m o t i v e s e a t s c a u s e more 

movement t h a n s e c u r e l y mounted s e a t s , w h i c h t e n d s t o a m p l i f y 
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t h e s h o c k f o r c e s a b o a r d a l o c o m o t i v e . D r . K e l l e y s t a t e d t h a t 

r a i l r o a d p e r s o n n e l who work a b o a r d t r a i n s and who a r e e x p o s e d 

t o v i b r a t i n g f o r c e s a r e more l i k e l y t o s u f f e r n e c k d i s o r d e r s 

and t o r e q u i r e n e c k s u r g e r y t h a n p e o p l e n o t e x p o s e d t o s u c h 

f o r c e s a b o a r d t r a i n s . D r . K e l l e y c o n c l u d e d t h a t M i l l e r ' s l o n g 

work h i s t o r y w i t h CSX and h i s w o r k i n g c o n d i t i o n s a b o a r d t h e 

t r a i n s were s i g n i f i c a n t f a c t o r s i n h i s d e g e n e r a t i v e d i s k 

d i s e a s e . D r . K e l l e y a l s o t e s t i f i e d t h a t M i l l e r ' s age and h i s 

h i s t o r y o f s m o k i n g were l e s s s i g n i f i c a n t f a c t o r s t h a t 

c o n t r i b u t e d t o h i s d e g e n e r a t i v e c o n d i t i o n . 

D r . S t e p h e n D a w k i n s , an o c c u p a t i o n a l - m e d i c i n e s p e c i a l i s t 

and a w i t n e s s f o r C S X , t e s t i f i e d t h a t M i l l e r ' s n e ck symptoms 

were t h e r e s u l t o f h i s age and h i s h i s t o r y o f s m o k i n g and 

" n o t h i n g more." D r . D a w k i n s s t a t e d t h a t M i l l e r ' s w o r k i n g 

c o n d i t i o n s d i d n o t c o n t r i b u t e t o M i l l e r ' s symptoms, e x p l a i n i n g 

t h a t t h e o n s e t o f M i l l e r ' s symptoms were c o n s i s t e n t w i t h h i s 

age and t h a t had M i l l e r ' s w o r k i n g c o n d i t i o n s c o n t r i b u t e d t o 

h i s symptoms, he w o u l d have e x p e r i e n c e d h i s symptoms e a r l i e r 

t h a n he d i d . 

CSX p r e s e n t e d t e s t i m o n y f r o m R o b e r t L a r s o n , a m e c h a n i c a l 

e n g i n e e r , who c o n d u c t e d v i b r a t i o n t e s t i n g on t h e l o c o m o t i v e 
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r u n s f r o m Montgomery t o M o b i l e and f r o m P e n s a c o l a t o M o b i l e . 

L a r s o n m e a s u r e d t h e v i b r a t i o n l e v e l s o f t h e s i d e - m o u n t e d s e a t s 

t o d e t e r m i n e how much v i b r a t i n g e n e r g y was " g o i n g i n t o t h e 

p e r s o n " s i t t i n g on t h e s e a t s . L a r s o n a l s o m e a s u r e d t h e 

v i b r a t i o n l e v e l s o f t h e l o c o m o t i v e w a l l s t o d e t e r m i n e t h e 

l e v e l s o f v i b r a t i o n "coming i n " t h r o u g h a p e r s o n ' s f e e t when 

t h e p e r s o n i s s t a n d i n g . L a r s o n t e s t i f i e d t h a t t h e r e s u l t s o f 

h i s v i b r a t i o n t e s t i n g f e l l " f a r b e l o w t h e h e a l t h c a u t i o n 

z o n e , " m eaning t h e r e was l i t t l e r i s k o f i n j u r y as a r e s u l t o f 

w h o l e - b o d y v i b r a t i o n on e i t h e r t h e M o n t g o m e r y - t o - M o b i l e o r t h e 

P e n s a c o l a - t o - M o b i l e r o u t e . L a r s o n f u r t h e r t e s t i f i e d t h a t t h e 

t r a n s i e n t " s h o c k s and s p i k e s " o f t h e v i b r a t i n g f o r c e s were n o t 

a t a l e v e l t h a t w o u l d c a u s e i n j u r y . L a r s o n c o n c l u d e d t h a t , 

b a s e d on h i s t e s t i n g and c o m p a r i s o n t o t h e r e l e v a n t s t a n d a r d s , 

M i l l e r ' s w o rk e n v i r o n m e n t a b o a r d t h e l o c o m o t i v e s was 

r e a s o n a b l y s a f e . 

CSX a l s o p r e s e n t e d t e s t i m o n y f r o m D r . J o h n T r i m b l e , a 

b i o m e c h a n i c a l - e n g i n e e r i n g e x p e r t , who t e s t i f i e d t h a t b o t h 

t y p e s o f s e a t s u s e d by CSX were r e a s o n a b l y s a f e f r o m a 

b i o m e c h a n i c a l s t a n d p o i n t . M i l l e r p r e s e n t e d t e s t i m o n y f r o m D r . 

T y l e r K r e s s , a l s o a b i o m e c h a n i c a l - e n g i n e e r i n g e x p e r t , who 
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t e s t i f i e d t h a t t h e s e a t s u s e d by CSX were n o t a p p r o p r i a t e f o r 

t h e s h o c k - f i l l e d c o n d i t i o n s a b o a r d t h e l o c o m o t i v e s . He 

f u r t h e r s t a t e d t h a t t h e s h o c k - f i l l e d c o n d i t i o n s were f u r t h e r 

e x a s p e r a t e d when cab s e a t s a r e n o t s e c u r e l y mounted and 

b r a c e d . 

M i l l e r s u e d CSX on F e b r u a r y 10, 2003, a s s e r t i n g a 

n e g l i g e n c e c l a i m u n d e r t h e F e d e r a l E m p l o y e r ' s L i a b i l i t y A c t , 

45 U.S.C. § 51 e t s e q . ("FELA"), and a l l e g i n g t h a t d u r i n g t h e 

c o u r s e o f h i s employment w i t h CSX he was e x p o s e d t o " e x c e s s i v e 

v i b r a t i o n and s t r a i n as a c o n s e q u e n c e o f r o u g h t r a c k and 

l o o s e , d e f e c t i v e l o c o m o t i v e s e a t s " r e s u l t i n g i n permanent 

i n j u r i e s t o h i s n e c k and s p i n e . M i l l e r a l l e g e d t h a t h i s 

i n j u r i e s were c a u s e d by CSX's n e g l i g e n c e o r by r e a s o n o f a 

d e f e c t o r i n s u f f i c i e n c y i n CSX's t r a c k , r o a d b e d s , e q u i p m e n t , 

s a f e t y p r a c t i c e s , m a i n t e n a n c e p r a c t i c e s , and i n s p e c t i o n 

p r a c t i c e s as a r e s u l t o f n e g l i g e n c e by CSX. M i l l e r f u r t h e r 

a l l e g e d t h a t CSX was s t r i c t l y l i a b l e u n d e r t h e FELA f o r 

v i o l a t i n g t h e L o c o m o t i v e I n s p e c t i o n A c t ( f o r m e r l y t h e B o i l e r 

I n s p e c t i o n A c t ) , 49 U.S.C. § 20701 ( " L I A " ) , by f a i l i n g t o 

p r o v i d e a l o c o m o t i v e w i t h p a r t s and a p p u r t e n a n c e s i n good and 
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s a f e w o r k i n g o r d e r . 1 M i l l e r a l s o a l l e g e d a v i o l a t i o n o f 49 

C.F.R. § 213.101 e t s e q . , a s s e r t i n g t h a t CSX had f a i l e d t o 

p r o v i d e a d e q u a t e t r a c k s u p p o r t . 

CSX a n s w e r e d t h e c o m p l a i n t by d e n y i n g t h e a l l e g a t i o n s i n 

t h e c o m p l a i n t and a s s e r t i n g c e r t a i n a f f i r m a t i v e d e f e n s e s , 

i n c l u d i n g t h e f a i l u r e t o m i t i g a t e damages. T h e r e a f t e r , M i l l e r 

amended h i s c o m p l a i n t on t h r e e o c c a s i o n s t o a s s e r t a d d i t i o n a l 

f a c t s ; t o a l l e g e an a d d i t i o n a l v i o l a t i o n o f t h e L I A by 

a s s e r t i n g t h a t h i s i n j u r i e s were c a u s e d by CSX's v i o l a t i o n o f 

49 C.F.R. § 229.119 f o r f a i l i n g t o p r o v i d e cab s e a t s t h a t were 

1The FELA a f f o r d s e m p l o y e e s o f common c a r r i e r s a c a u s e o f 
a c t i o n f o r i n j u r i e s s u s t a i n e d d u r i n g t h e c o u r s e o f t h e i r 
employment t h a t r e s u l t f r o m t h e i r e m p l o y e r ' s n e g l i g e n c e . 45 
U.S.C. § 51. The L I A does n o t c o n f e r a c a u s e o f a c t i o n upon 
i n j u r e d e m p l o y e e s . R a t h e r , " [ i ] t m e r e l y makes v i o l a t i o n o f 
i t s p r o h i b i t i o n s ' u n l a w f u l . ' Y e t i t has been h e l d c o n s i s t e n t l y 
t h a t t h e [ L I A ] s u p p l e m e n t s t h e [ F E L A ] by i m p o s i n g on 
i n t e r s t a t e r a i l r o a d s 'an a b s o l u t e and c o n t i n u i n g d u t y ' t o 
p r o v i d e s a f e e q u i p m e n t . " U r i e v. Thompson, 337 U.S. 163, 188 
(1949) ( f o o t n o t e o m i t t e d ) . The L I A i s " s u b s t a n t i v e l y i f n o t 
i n f o r m [ a n ] amendment[] t o t h e [ F E L A ] . [ I t ] d i s p e n s e [ s ] ... 
w i t h t h e n e c e s s i t y o f p r o v i n g ... n e g l i g e n c e " i n c e r t a i n 
c l a s s e s o f FELA s u i t s . U r i e , 337 U.S. a t 189-90. Thus, 
e m p l o y e r s a r e s t r i c t l y l i a b l e f o r i n j u r i e s r e s u l t i n g f r o m 
v i o l a t i o n s o f t h e L I A . L i l l y v. G r a n d T r u n k W e s t e r n R.R., 317 
U.S. 481, 485 ( 1 9 4 3 ) . 
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s e c u r e l y mounted and b r a c e d ; and t o a l l e g e t h a t h i s i n j u r i e s 

were c a u s e d by CSX's v i o l a t i o n o f 49 C.F.R. § 229.63 i n t h a t 

CSX a l l o w e d t h e l o c o m o t i v e s t o r u n w i t h e x c e s s i v e l a t e r a l 

m o t i o n . CSX a n s w e r e d e a c h amended c o m p l a i n t d e n y i n g t h e 

a l l e g a t i o n s o f t h e c o m p l a i n t and a s s e r t i n g c e r t a i n d e f e n s e s . 

The c a s e p r o c e e d e d t o t r i a l on M a r c h 17, 2008. A t t h e 

c l o s e o f M i l l e r ' s c a s e , CSX moved f o r a p r e v e r d i c t j u d g m e n t as 

a m a t t e r o f l a w ("JML") as t o t h e c l a i m s a s s e r t e d by M i l l e r . 

The t r i a l c o u r t g r a n t e d t h e p r e v e r d i c t JML as t o M i l l e r ' s 

c l a i m s a l l e g i n g a v i o l a t i o n o f 49 C.F.R. § 213.101 and 49 

C.F.R. § 229.63 and d e n i e d i t as t o t h e c l a i m s a s s e r t i n g 

n e g l i g e n c e u n d e r t h e FELA and a v i o l a t i o n o f t h e L I A . CSX 

renewed a t t h e c l o s e o f a l l t h e e v i d e n c e i t s m o t i o n f o r a J M L ; 

t h e t r i a l c o u r t d e n i e d CSX's renewed m o t i o n f o r a p r e v e r d i c t 

JML. 

The c a s e was s u b m i t t e d t o t h e j u r y on M i l l e r ' s FELA 

c l a i m s a l l e g i n g n e g l i g e n c e and h i s c l a i m a l l e g i n g a v i o l a t i o n 

o f t h e L I A f o r f a i l i n g t o p r o v i d e a l o c o m o t i v e w i t h p a r t s and 

a p p u r t e n a n c e s i n good and s a f e w o r k i n g o r d e r , w h i c h i n c l u d e d 

t h e a l l e g e d v i o l a t i o n o f t h e r e g u l a t i o n r e q u i r i n g s e c u r e l y 

mounted and b r a c e d cab s e a t s . The j u r y r e t u r n e d a g e n e r a l 
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v e r d i c t i n f a v o r o f M i l l e r and a g a i n s t CSX and a s s e s s e d 

M i l l e r ' s damages a t $450,000. The t r i a l c o u r t , on M a r c h 27, 

2008, e n t e r e d a j u d g m e n t i n f a v o r o f M i l l e r b a s e d on t h e 

j u r y ' s v e r d i c t . 

On A p r i l 24, 2008, CSX moved t h e t r i a l c o u r t f o r a 

p o s t v e r d i c t JML o r , i n t h e a l t e r n a t i v e , f o r a new t r i a l ; t o 

a l t e r , amend, o r v a c a t e t h e j u d g m e n t ; o r f o r a r e m i t t i t u r . On 

June 20, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g CSX's 

p o s t j u d g m e n t m o t i o n s . 

D i s c u s s i o n  

I . A p p o r t i o n m e n t o f Damages 

CSX c o n t e n d s t h a t a FELA d e f e n d a n t i s e n t i t l e d t o 

a p p o r t i o n a p l a i n t i f f ' s damages among t h r e e s o u r c e s : (1) t h e 

d e f e n d a n t ' s own n e g l i g e n c e ; (2) t h e p l a i n t i f f ' s c o n t r i b u t o r y 

n e g l i g e n c e ; and (3) o t h e r c a u s e s . A l t h o u g h a FELA d e f e n d a n t 

c a n n o t e s c a p e l i a b i l i t y b e c a u s e a p r e e x i s t i n g c o n d i t i o n made 

a p l a i n t i f f more s u s c e p t i b l e t o a w o r k - r e l a t e d i n j u r y , S a u e r  

v. B u r l i n g t o n N o r t h e r n R.R., 106 F.3d 1490, 1495 ( 1 0 t h C i r . 

1 9 9 7 ) , t h e FELA does p r o v i d e f o r t h e a p p o r t i o n m e n t o f damages 

between an e m p l o y e r ' s n e g l i g e n c e and an e m p l o y e e ' s 

c o n t r i b u t o r y n e g l i g e n c e . 45 U.S.C §§ 51 & 53. The FELA does 
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n o t a l l o w a p p o r t i o n m e n t among j o i n t l y l i a b l e t o r t f e a s o r s . 

N o r f o l k & W e s t e r n Ry. v. A y e r s , 538 U.S. 135, 159-66 

( 2 0 0 3 ) ( n o t i n g t h a t i f a t h i r d - p a r t y t o r t f e a s o r i s a t f a u l t f o r 

c o n t r i b u t i n g t o an e m p l o y e e ' s damage, t h e employee i s e n t i t l e d 

t o a f u l l r e c o v e r y f r o m t h e e m p l o y e r and t h e e m p l o y e r may t h e n 

s e e k c o n t r i b u t i o n f r o m t h e t h i r d - p a r t y t o r t f e a s o r ) . By 

c o n t r a s t , i t a p p e a r s w e l l s e t t l e d t h a t t h e FELA c o n t e m p l a t e s 

a p p o r t i o n m e n t among an e m p l o y e r ' s n e g l i g e n c e and o t h e r non-

w o r k - r e l a t e d c a u s e s . 2 See L a n c a s t e r v. N o r f o l k & W e s t e r n Ry., 

773 F.2d 807 ( 7 t h C i r . 1 9 8 5 ) ( r e c o g n i z i n g t h a t an a p p o r t i o n m e n t 

2 B a s e d on c e r t a i n l a n g u a g e i n t h e U n i t e d S t a t e s Supreme 
C o u r t ' s 2003 d e c i s i o n i n A y e r s , some q u e s t i o n has a r i s e n as t o 
w h e t h e r a p p o r t i o n m e n t b e t w e e n t h e e m p l o y e r ' s n e g l i g e n c e and 
o t h e r n o n - w o r k - r e l a t e d c a u s e s i s s t i l l p e r m i s s i b l e u n d e r t h e 
FELA. I n A y e r s , t h e employee s u e d N o r f o l k & W e s t e r n R a i l w a y 
s e e k i n g t o r e c o v e r damages b a s e d on h i s a l l e g e d e x p o s u r e t o 
a s b e s t o s . N o r f o l k & W e s t e r n R a i l w a y s o u g h t an i n s t r u c t i o n 
s e e k i n g t o a p p o r t i o n damages b a s e d on t h e e m p l o y e e ' s e x p o s u r e 
t o a s b e s t o s f r o m o t h e r s o u r c e s . The t r i a l c o u r t r e f u s e d t o 
g i v e t h e i n s t r u c t i o n , and t h e Supreme C o u r t a f f i r m e d . F i r s t , 
c e r t a i n s t a t e m e n t s i n t h e d e c i s i o n a p p e a r t o e x t e n d b e y o n d 
damages c a u s e d by t h i r d - p a r t y t o r t f e a s o r s and t o p r o h i b i t 
a p p o r t i o n m e n t as t o o t h e r n o n - w o r k - r e l a t e d c a u s e s . However, 
we do n o t r e a d A y e r s as p r o h i b i t i n g a p p o r t i o n m e n t as t o o t h e r 
n o n - w o r k - r e l a t e d c a u s e s . The i s s u e p r e s e n t e d i n A y e r s was 
w h e t h e r a p p o r t i o n m e n t was p e r m i s s i b l e among t h i r d - p a r t y 
t o r t f e a s o r s . The Supreme C o u r t d i d n o t a d d r e s s o t h e r non-
w o r k - r e l a t e d c a u s e s and t h e o p i n i o n must be r e a d i n t h a t 
c o n t e x t . S e c o n d , t h e Supreme C o u r t d i d n o t e x p l i c i t l y 
o v e r r u l e o r r e j e c t t h o s e c a s e s a l l o w i n g a p p o r t i o n m e n t among 
o t h e r n o n - w o r k - r e l a t e d c a u s e s . 
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i n s t r u c t i o n was a p p r o p r i a t e where t h e p r o b a b i l i t y e x i s t e d t h a t 

p l a i n t i f f w o u l d have been i n j u r e d by a l a t e n t c o n d i t i o n f r o m 

w h i c h t h e employee s u f f e r e d , n o t w i t h s t a n d i n g t h e d e f e n d a n t ' s 

n e g l i g e n c e ) ; S t e v e n s v. B a n g o r & A r o o s t o o k R.R., 97 F.3d 594 

( 1 s t C i r . 1 9 9 6 ) ( r e i n f o r c i n g t h e p r i n c i p l e t h a t when a 

d e f e n d a n t ' s n e g l i g e n c e m e r e l y a g g r a v a t e s a p l a i n t i f f ' s 

p r e e x i s t i n g c o n d i t i o n , t h e d e f e n d a n t i s o n l y l i a b l e f o r t h e 

i n c r e a s e d i n j u r y c a u s e d by i t s n e g l i g e n c e , n o t f o r t h e p a i n 

and i m p a i r m e n t t h e p l a i n t i f f w o u l d have s u f f e r e d even i f t h e 

a c c i d e n t had n e v e r o c c u r r e d ) ; S a u e r , s u p r a ( a f f i r m i n g j u r y 

i n s t r u c t i o n d i r e c t i n g t h e j u r y t o r e d u c e damages by t h e 

l i k e l i h o o d t h a t t h e employee w o u l d e v e n t u a l l y have s u f f e r e d 

t h e i n j u r y due t o a p r e e x i s t i n g c o n d i t i o n even had t h e 

a c c i d e n t n o t o c c u r r e d ) ; V a r h o l v. N a t i o n a l R.R. P a s s e n g e r  

C o r p . , 909 F.2d 1557 ( 7 t h C i r . 1 9 9 0 ) ; and Evans v. U n i t e d A r a b  

S h i p p i n g Co., 790 F. Supp. 516 (D.N.J. 19 9 2 ) ( h o l d i n g t h a t 

where an e m p l o y e r ' s n e g l i g e n c e a g g r a v a t e d a p r e e x i s t i n g 

c o n d i t i o n t h e e m p l o y e r must compensate employee o n l y f o r t h e 

a g g r a v a t i o n o f t h e p r e e x i s t i n g c o n d i t i o n and n o t t h e 

p r e e x i s t i n g c o n d i t i o n i t s e l f ) . The e x t e n t t o w h i c h t h e i n j u r y 

i s a t t r i b u t a b l e t o o t h e r c a u s e s need n o t be p r o v e n t o a 
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m a t h e m a t i c a l c e r t a i n t y ; t h e e v i d e n c e need o n l y be s u f f i c i e n t 

t o p e r m i t a r o u g h a p p o r t i o n m e n t . S a u e r , 106 F.3d a t 14 94. 

" A p p o r t i o n m e n t can be p r o v e d w i t h o u t e x p e r t t e s t i m o n y s t a t i n g 

t h e p e r c e n t a g e o f i n j u r y a t t r i b u t a b l e t o t h e d i f f e r e n t 

c a u s e s . " S a u e r , 106 F. 3d a t 1494. However, where t h e f a c t -

f i n d e r i s u n a b l e t o s e p a r a t e t h o s e i n j u r i e s c a u s e d o r 

e x a c e r b a t e d by t h e w o r k p l a c e a c c i d e n t f r o m t h o s e i n j u r i e s 

r e s u l t i n g f r o m p r e e x i s t i n g c o n d i t i o n s , t h e d e f e n d a n t i s l i a b l e 

f o r a l l i n j u r i e s . S t e v e n s , 97 F.3d a t 603. 

CSX s u b m i t t e d p r o p o s e d j u r y c h a r g e s i n s t r u c t i n g t h e j u r y 

t h a t i t must n o t award damages t o M i l l e r f o r i n j u r i e s t h a t he 

s u s t a i n e d as t h e r e s u l t o f o t h e r c a u s e s , s p e c i f i c a l l y h i s age 

and h i s h i s t o r y o f s m o k i n g , and t h a t i t must award him damages 

o n l y f o r i n j u r i e s t h a t o c c u r r e d as a d i r e c t r e s u l t o f CSX's 

n e g l i g e n c e . CSX a l s o s u b m i t t e d s p e c i a l i n t e r r o g a t o r i e s t h a t 

w o u l d have a l l o w e d t h e j u r y t o a s s i g n a p p r o p r i a t e p e r c e n t a g e s 

o f f a u l t b a s e d on CSX's v i o l a t i o n o f t h e L I A ; CSX's 

n e g l i g e n c e ; M i l l e r ' s own c o n t r i b u t o r y n e g l i g e n c e ; and M i l l e r ' s 

age and h i s h i s t o r y o f s m o k i n g . CSX c o n t e n d s t h a t t h e t r i a l 

c o u r t e r r o n e o u s l y r e j e c t e d i t s j u r y c h a r g e s r e l a t i n g t o t h e 

i s s u e o f a p p o r t i o n m e n t and e l e c t e d t o use a b a s i c j u r y - v e r d i c t 
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f o r m w i t h no s p e c i a l i n t e r r o g a t o r i e s o r i n s t r u c t i o n s . CSX 

c o n t e n d s t h a t t h e t r i a l c o u r t ' s c a t e g o r i c a l r e j e c t i o n o f i t s 

p r o p o s e d j u r y c h a r g e s and s p e c i a l i n t e r r o g a t o r i e s c o n s t i t u t e s 

r e v e r s i b l e e r r o r e n t i t l i n g i t t o a new t r i a l . 

A. S t a n d a r d s o f R e v i e w 

The d e c i s i o n w h e t h e r t o g r a n t o r t o deny a m o t i o n f o r a 

new t r i a l r e s t s w i t h i n t h e s ound d i s c r e t i o n o f t h e t r i a l 

c o u r t . J o r d a n ex r e l . J o r d a n v. C a l l o w a y , 7 So. 3d 310, 313 

( A l a . 2 0 0 8 ) . 3 The d e n i a l o f a m o t i o n f o r a new t r i a l 

s t r e n g t h e n s t h e p r e s u m p t i o n o f c o r r e c t n e s s a f f o r d e d a j u r y 

v e r d i c t . I d . I n a d d i t i o n , t h i s C o u r t has s t a t e d t h e s t a n d a r d 

f o r r e v i e w i n g a t r i a l c o u r t ' s r e f u s a l t o g i v e a p a r t i c u l a r 

c h a r g e t o t h e j u r y i s as f o l l o w s : 

" ' " I n a j u r y c a s e , a p a r t y i s e n t i t l e d 
t o have i t s c a s e t r i e d t o a j u r y t h a t i s 
g i v e n t h e a p p r o p r i a t e s t a n d a r d by w h i c h t o 
r e a c h i t s d e c i s i o n , and a w r o n g f u l r e f u s a l 
o f a r e q u e s t e d j u r y c h a r g e c o n s t i t u t e s a 
g r o u n d f o r a new t r i a l . See, C.I.T.  
F i n a n c i a l S e r v i c e s , I n c . v. B o w l e r , 537 So. 
2d 4 ( A l a . 1 9 8 8 ) . An i n c o r r e c t , 
m i s l e a d i n g , e r r o n e o u s , o r p r e j u d i c i a l 
c h a r g e may f o r m t h e b a s i s f o r g r a n t i n g a 
new t r i a l . See, Nunn v. W h i t w o r t h , 545 So. 

3 A l t h o u g h f e d e r a l s u b s t a n t i v e l a w g o v e r n s a FELA a c t i o n , 
g e n e r a l l y a FELA a c t i o n t h a t i s a d j u d i c a t e d i n s t a t e c o u r t i s 
g o v e r n e d by t h e p r o c e d u r a l r u l e s o f t h e s t a t e c o u r t . G l a s s v.  
B i r m i n g h a m , 905 So. 2d 789 ( A l a . 2 0 0 4 ) . 
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2d 766 ( A l a . 1 9 8 9 ) . However, t h e r e f u s a l 
o f a r e q u e s t e d , w r i t t e n i n s t r u c t i o n , 
a l t h o u g h a c o r r e c t s t a t e m e n t o f t h e l a w , i s 
n o t c a u s e f o r r e v e r s a l on a p p e a l i f i t 
a p p e a r s t h a t t h e same r u l e o f l a w was 
s u b s t a n t i a l l y and f a i r l y g i v e n t o t h e j u r y 
i n t h e t r i a l c o u r t ' s o r a l c h a r g e . See, 
R u l e 51, A l a . R. C i v . P. When e x a m i n i n g a 
c h a r g e a s s e r t e d t o be e r r o n e o u s , t h i s C o u r t 
l o o k s t o t h e e n t i r e t y o f t h e c h a r g e t o see 
i f t h e r e i s r e v e r s i b l e e r r o r . See, G r a y c o  
R e s o u r c e s , I n c . v. P o o l e , 500 So. 2d 1030 
( A l a . 1 9 8 6 ) . " ' 

" C a c k o w s k i v. W a l - M a r t S t o r e s , I n c . , 767 So. 2d 319, 
327 ( A l a . 2000) ( q u o t i n g S h o a l s F o r d , I n c . v.  
C l a r d y , 588 So. 2d 879, 883 ( A l a . 1 9 9 1 ) ) . 
A d d i t i o n a l l y , ' [ a ] n y e r r o r o r d e f e c t w h i c h does n o t 
a f f e c t t h e s u b s t a n t i a l r i g h t s o f t h e p a r t i e s may be 
d i s r e g a r d e d . ' B i s h o p v. S t a t e A u t o . Mut. I n s . Co., 
600 So. 2d 262, 265 ( A l a . C i v . App. 1991) ( c i t i n g 
R u l e 61, A l a . R. C i v . P . ) . As a r e s u l t , t h e j u r y 
i n s t r u c t i o n must be e r r o n e o u s as w e l l as 
p r e j u d i c i a l , and t h i s C o u r t c a n n o t presume 
p r e j u d i c e . B r a b n e r v. C a n t o n , 611 So. 2d 1016, 1018 
( A l a . 1 9 9 2 ) ; P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 
589 So. 2d 165, 167 ( A l a . 1 9 9 1 ) . The a p p e l l a n t has 
t h e b u r d e n o f d e m o n s t r a t i n g t h a t an e r r o n e o u s j u r y 
i n s t r u c t i o n was p r e j u d i c i a l . See Ryan, 589 So. 2d 
a t 167 ( c i t i n g D inmark v. F a r r i e r , 510 So. 2d 819 
( A l a . 1 9 8 7 ) ) . " 

S o u t h e a s t E n v t l . I n f r a s t r u c t u r e s , L.L.C. v. R i v e r s , 12 So. 3d 

32, 43-44 ( A l a . 2 0 0 8 ) . 

B. CSX's P r o p o s e d J u r y C h a r g e s 

CSX s u b m i t t e d t h e f o l l o w i n g p r o p o s e d j u r y c h a r g e s 

r e l a t i n g t o t h e i s s u e o f a p p o r t i o n m e n t : 
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"DEFENDANT'S REQUESTED JURY INSTRUCTION NO. 38. 
D e f e n d a n t i s e n t i t l e d t o a p p o r t i o n damages between 
t h e v a r i o u s c a u s e s o f a P l a i n t i f f ' s i n j u r y , 
i n c l u d i n g p r e - e x i s t i n g c o n d i t i o n s . B a s e d on t h e 
e v i d e n c e i n t h i s c a s e , you s h o u l d d e t e r m i n e what 
p e r c e n t a g e o f P l a i n t i f f ' s p r e s e n t c o n d i t i o n was 
c a u s e d by t h e i n j u r i e s s u s t a i n e d as a r e s u l t o f h i s 
age, s m o k i n g , and g e n e t i c s , i f any, what p e r c e n t a g e 
was c a u s e d by t h e n e g l i g e n c e o f t h e D e f e n d a n t , i f 
any, and what p e r c e n t a g e was c a u s e d by P l a i n t i f f ' s 
own n e g l i g e n c e , i f any." 

"DEFENDANT'S REQUESTED JURY INSTRUCTION NO. 39. 
You must n o t award damages t o P l a i n t i f f f o r i n j u r i e s 
t h a t he s u s t a i n e d as a r e s u l t o f o t h e r c a u s e s 
i n c l u d i n g , b u t n o t l i m i t e d t o , P l a i n t i f f ' s age, 
s m o k i n g , g e n e t i c s , and o t h e r n o n - r a i l r o a d 
a c t i v i t i e s . You must o n l y award t h e amount o f 
damages t h a t o c c u r r e d as a d i r e c t r e s u l t o f 
D e f e n d a n t ' s n e g l i g e n c e . 

" I f you f i n d t h a t P l a i n t i f f ' s i n j u r y was due i n 
p a r t t o h i s age, s m o k i n g , g e n e t i c s , o r o t h e r non-
r a i l r o a d a c t i v i t i e s , you s h o u l d d e t e r m i n e t h e 
p o r t i o n o r p e r c e n t a g e o f P l a i n t i f f ' s i n j u r y t h a t was 
so c a u s e d . " 

"DEFENDANT'S REQUESTED JURY INSTRUCTION NO. 40. 
I f you f i n d t h a t t h e P l a i n t i f f ' s age, s m o k i n g , 
g e n e t i c s , o r o t h e r n o n - r a i l r o a d a c t i v i t i e s may have 
c a u s e d h im harm, you s h o u l d n o t c o n s i d e r any l o s s 
c a u s e d by s u c h age, s m o k i n g , g e n e t i c s , o r o t h e r non-
r a i l r o a d a c t i v i t i e s n o r s h o u l d you award t h e 
P l a i n t i f f any damages t h a t were c a u s e d by t h e 
P l a i n t i f f ' s age, s m o k i n g , g e n e t i c s and n o n - r a i l r o a d 
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"DEFENDANT'S REQUESTED JURY INSTRUCTION NO. 41. 
I f you f i n d f o r t h e P l a i n t i f f , you may award h im 
m o n e t a r y c o m p e n s a t i o n o n l y f o r t h e e x t e n t o f t h e 
i n j u r y c a u s e d by t h e D e f e n d a n t i n t h e c o u r s e o f t h e 
P l a i n t i f f ' s o c c u p a t i o n a l a c t i v i t i e s w h i l e he was 
e m p l o y e d by t h e D e f e n d a n t . I f t h e P l a i n t i f f has a 
p r e - e x i s t i n g i n j u r y o r c o n d i t i o n , t h e n you s h o u l d 
c o mpensate him o n l y f o r t h e a g g r a v a t i o n o f t h e p r e ¬
e x i s t i n g i n j u r y o r c o n d i t i o n and n o t t h e e n t i r e 
i n j u r y i t s e l f . I f you f i n d t h a t t h e r e has been an 
a g g r a v a t i o n o f a p r e - e x i s t i n g c o n d i t i o n you s h o u l d , 
i f p o s s i b l e , d e c i d e what p o r t i o n o f t h e P l a i n t i f f ' s 
p r e s e n t c o n d i t i o n r e s u l t e d f r o m t h e a g g r a v a t i o n and 
o n l y award h im damages f o r t h a t p e r c e n t a g e o f h i s 
i n j u r y i n y o u r v e r d i c t . " 

The t r i a l c o u r t r e f u s e d t o g i v e t h e j u r y c h a r g e s p r o p o s e d 

by CSX; i n s t e a d , t h e t r i a l c o u r t c h a r g e d t h e j u r y on t h e i s s u e 

o f a p p o r t i o n m e n t as f o l l o w s : 

"The p r e e x i s t e n c e o f t h e c o n d i t i o n i n t h e 
P l a i n t i f f w h i c h s e r v e s o n l y t o make him more o r l e s s 
s u s c e p t i b l e t o t h e i n f l i c t i o n o f t h e i n j u r y i n 
q u e s t i o n , does n o t a f f e c t t h e damages t o w h i c h he i s 
e n t i t l e d . 

"So i f you f i n d f o r t h e P l a i n t i f f , you may award 
him m o n e t a r y c o m p e n s a t i o n o n l y f o r t h e e x t e n t o f t h e 
i n j u r y p r o x i m a t e l y c a u s e d by t h e D e f e n d a n t ' s 
n e g l i g e n c e o r v i o l a t i o n o f t h e L o c o m o t i v e I n s p e c t i o n 
A c t o r s a f e t y r e g u l a t i o n . 

" I f t h e P l a i n t i f f has a p r e e x i s t i n g i n j u r y o r 
c o n d i t i o n , t h e n you s h o u l d compensate him o n l y f o r 
t h e a g g r a v a t i o n o f t h e p r e e x i s t i n g i n j u r y o r 
c o n d i t i o n and n o t t h e e n t i r e i n j u r y i n i t s e l f . 

28 



1071507 

" I f you f i n d t h a t t h e r e has been an a g g r a v a t i o n 
o f a p r e e x i s t i n g c o n d i t i o n , you s h o u l d , i f p o s s i b l e , 
d e c i d e what p o r t i o n s o f t h e P l a i n t i f f ' s p r e s e n t 
c o n d i t i o n r e s u l t e d f r o m t h e a g g r a v a t i o n and o n l y 
award him damages f o r t h a t p e r c e n t a g e o f h i s i n j u r y 
i n y o u r v e r d i c t . 

" I f , h o wever, you c a n n o t s e p a r a t e t h e i n j u r i e s 
c a u s e d o r e x a c e r b a t e d by t h e a c c i d e n t f r o m t h o s e 
r e s u l t i n g f r o m a p r e e x i s t i n g c o n d i t i o n , t h e n t h e 
D e f e n d a n t i s l i a b l e f o r a l l o f s u c h i n j u r i e s . " 

The p r o p o s e d c h a r g e s s u b m i t t e d by CSX were n o t a c o r r e c t 

s t a t e m e n t o f t h e l a w on t h e i s s u e o f a p p o r t i o n m e n t . A l t h o u g h 

t h e p r o p o s e d c h a r g e s c o r r e c t l y i n s t r u c t e d t h e j u r y t h a t when 

a d e f e n d a n t ' s n e g l i g e n c e m e r e l y a g g r a v a t e s o r e x a c e r b a t e s a 

p l a i n t i f f ' s p r e e x i s t i n g c o n d i t i o n , t h e d e f e n d a n t i s l i a b l e 

o n l y f o r t h e a g g r a v a t i o n o r e x a c e r b a t i o n o f t h e p r e e x i s t i n g 

c o n d i t i o n p r o x i m a t e l y c a u s e d by t h e d e f e n d a n t ' s n e g l i g e n c e and 

n o t t h e e n t i r e i n j u r y i t s e l f , t h e p r o p o s e d c h a r g e s f a i l e d t o 

i n s t r u c t t h e j u r y t h a t i f i t were u n a b l e t o s e p a r a t e t h e 

i n j u r y c a u s e d o r e x a c e r b a t e d by t h e d e f e n d a n t ' s n e g l i g e n c e 

f r o m t h e i n j u r y r e s u l t i n g s o l e l y f r o m a p r e e x i s t i n g c o n d i t i o n 

t h e n i t s h o u l d compensate t h e employee f o r t h e w h o l e i n j u r y . 

S t e v e n s , 97 F.3d a t 603. The c h a r g e g i v e n t o t h e j u r y by t h e 

t r i a l c o u r t i n c l u d e d an a l m o s t v e r b a t i m s t a t e m e n t o f CSX's 

p r o p o s e d c h a r g e no. 41, w h i c h i n f o r m e d t h e j u r y t h a t a 
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d e f e n d a n t i s l i a b l e o n l y f o r t h e a g g r a v a t i o n o r e x a c e r b a t i o n 

o f a p r e e x i s t i n g c o n d i t i o n p r o x i m a t e l y c a u s e d by t h e 

d e f e n d a n t ' s n e g l i g e n c e and n o t t h e e n t i r e i n j u r y i t s e l f . The 

t r i a l c o u r t ' s c h a r g e t o t h e j u r y a l s o i n c l u d e d t h e p r o p o s i t i o n 

o f l a w s e t f o r t h i n S t e v e n s , s u p r a , t h a t i f t h e j u r y was 

u n a b l e t o s e p a r a t e t h e p l a i n t i f f ' s i n j u r y c a u s e d o r 

e x a c e r b a t e d by t h e d e f e n d a n t ' s n e g l i g e n c e f r o m t h e i n j u r y 

r e s u l t i n g f r o m p r e e x i s t i n g c o n d i t i o n s t h e n t h e employee s h o u l d 

be c o m p e n s a t e d f o r t h e w h o l e i n j u r y . The c h a r g e g i v e n t h e 

j u r y by t h e t r i a l c o u r t was a c o r r e c t s t a t e m e n t o f t h e 

a p p l i c a b l e l a w . 

I n a d d i t i o n t o b e i n g a c o r r e c t s t a t e m e n t o f t h e 

a p p l i c a b l e l a w , t h e c h a r g e g i v e n t h e j u r y by t h e t r i a l c o u r t 

was s u p p o r t e d by t h e e v i d e n c e i n t h i s c a s e . M i l l e r was 

d i a g n o s e d w i t h d e g e n e r a t i v e d i s k and s p i n e d i s e a s e . Dr. 

Raymon and Dr. K e l l e y t e s t i f i e d t h a t r e p e t i t i v e t r a u m a and 

v i b r a t i n g f o r c e s , s u c h as t h o s e M i l l e r was e x p o s e d t o r i d i n g 

f r e i g h t t r a i n s , can c o n t r i b u t e t o d e g e n e r a t i v e d i s k and s p i n e 

d i s e a s e . B o t h Dr. Raymon and Dr. K e l l e y o p i n e d t h a t t h e 

w o r k i n g c o n d i t i o n s a b o a r d t h e f r e i g h t t r a i n s c o n t r i b u t e d t o 

M i l l e r ' s d e g e n e r a t i v e d i s k d i s e a s e , and Dr. Raymon 
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s p e c i f i c a l l y s t a t e d t h a t M i l l e r ' s w o r k i n g c o n d i t i o n s a b o a r d 

t h e t r a i n s " a g g r a v a t e d o r p r e c i p i t a t e d h i s symptoms" and 

" c o n t r i b u t e d t o h i s c l i n i c a l p r e s e n t a t i o n and symptoms." 

Dr. D a w k i n s , on t h e o t h e r hand, a t t r i b u t e d M i l l e r ' s 

d e g e n e r a t i v e d i s k d i s e a s e t o o t h e r c a u s e s . Dr. Dawkins 

o p i n e d t h a t M i l l e r ' s symptoms were t h e r e s u l t o f h i s age and 

h i s h i s t o r y o f s m o k i n g and " n o t h i n g more," and t h a t M i l l e r ' s 

w o r k i n g c o n d i t i o n s a b o a r d t h e f r e i g h t t r a i n s d i d n o t 

c o n t r i b u t e t o M i l l e r ' s symptoms. 

The s p l i t i n t h e e v i d e n c e as t o c a u s a t i o n p r o v i d e d a 

b a s i s f o r t h e j u r y ' s i n a b i l i t y t o a p p o r t i o n l i a b i l i t y f o r 

M i l l e r ' s i n j u r y between CSX's a l l e g e d n e g l i g e n c e i n f a i l i n g t o 

p r o v i d e a s a f e w o r k i n g e n v i r o n m e n t and M i l l e r ' s age and h i s 

h i s t o r y o f s m o k i n g . A c c o r d i n g l y , we f i n d no e r r o r i n t h e 

t r i a l c o u r t ' s r e f u s a l t o g i v e CSX's p r o p o s e d j u r y c h a r g e s on 

a p p o r t i o n m e n t and f u r t h e r f i n d no e r r o r w i t h r e g a r d t o t h e 

a p p o r t i o n m e n t i n s t r u c t i o n a c t u a l l y g i v e n t o t h e j u r y by t h e 

t r i a l c o u r t . 

C. S p e c i a l - V e r d i c t Form 

CSX a l s o a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n r e f u s i n g t o 

s u b m i t i t s s p e c i a l - v e r d i c t f o r m t o t h e j u r y . CSX c o n t e n d s 

31 



1071507 

t h a t t h i s was a c o m p l i c a t e d t r i a l t h a t l a s t e d n i n e d a y s , w i t h 

m u l t i p l e c l a i m s , e x t e n s i v e e x p e r t t e s t i m o n y , and m u l t i p l e 

c a u s e s o f i n j u r y and t h a t a s p e c i a l - v e r d i c t f o r m was n e c e s s a r y 

t o a d e q u a t e l y a d d r e s s t h e i s s u e s p r e s e n t e d . The FELA does n o t 

r e q u i r e t h e use o f a s p e c i a l - v e r d i c t f o r m . B i s s e t t v.  

B u r l i n g t o n N o r t h e r n R.R., 969 F. 2d 727 ( 8 t h C i r . 1 9 9 2 ) . 

Whether t o d i r e c t t h e j u r y t o r e t u r n a g e n e r a l v e r d i c t o r 

s p e c i a l v e r d i c t s i s w i t h i n t h e s ound d i s c r e t i o n o f t h e t r i a l 

c o u r t . B i s s e t t , s u p r a ; C ommittee Comments on 1973 A d o p t i o n o f 

R u l e 49, A l a . R. C i v . P.; see a l s o D a r d e s s v. S o u t h T r u s t Bank  

o f Quad C i t i e s , 555 So. 2d 746 ( A l a . 1 9 8 9 ) . 

The s p e c i a l - v e r d i c t f o r m s u b m i t t e d by CSX w o u l d have 

p e r m i t t e d t h e j u r y t o make i n d i v i d u a l f i n d i n g s on b o t h t h e 

FELA n e g l i g e n c e c l a i m and t h e FELA s t r i c t - l i a b i l i t y c l a i m , 

w h i c h a l l e g e d a v i o l a t i o n o f t h e L I A . The s p e c i a l - v e r d i c t 

f o r m w o u l d have a l s o p e r m i t t e d t h e j u r y t o a p p o r t i o n 

p e r c e n t a g e s o f f a u l t b etween CSX's v i o l a t i o n o f t h e L I A , CSX's 

n e g l i g e n c e , M i l l e r ' s c o n t r i b u t o r y n e g l i g e n c e , and o t h e r non-

w o r k - r e l a t e d m a t t e r s s u c h as age a n d / o r h i s t o r y o f s m o k i n g . 

S p e c i f i c a l l y , q u e s t i o n 8 o f t h e s p e c i a l - v e r d i c t f o r m a s k e d 

t h e j u r y t h e f o l l o w i n g : 
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"What p e r c e n t a g e o f P l a i n t i f f ' s c o n d i t i o n was 
c a u s e d by t h e f o l l o w i n g : 

" a . P e r c e n t a g e due t o D e f e n d a n t ' s v i o l a t i o n 
o f L o c o m o t i v e I n s p e c t i o n A c t p e r t a i n i n g t o 
s e c u r e l y mounted and b r a c e d cab s e a t s : 

"b. P e r c e n t a g e due t o D e f e n d a n t ' s n e g l i g e n c e : 
o % 

" c . P e r c e n t a g e due t o P l a i n t i f f ' s n e g l i g e n c e : 

"d. P e r c e n t a g e due t o non-work r e l a t e d m a t t e r s , 
i n c l u d i n g age a n d / o r s m o k i n g : 

Q , f ! 

% 

Q u e s t i o n 9 o f t h e s p e c i a l - v e r d i c t f o r m a s k e d t h e j u r y t h e 

f o l l o w i n g q u e s t i o n : 
"What t o t a l amount do you f i n d , w i t h o u t any 

r e d u c t i o n f o r any n e g l i g e n c e t h a t you may f i n d on 
P l a i n t i f f ' s p a r t o r due t o non-work r e l a t e d m a t t e r s 
i n c l u d i n g age a n d / o r s m o k i n g , w i l l f a i r l y and 
a d e q u a t e l y c ompensate P l a i n t i f f f o r h i s a l l e g e d n e c k 
i n j u r y ? " 

I n N o r f o l k S o u t h e r n Ry. v. B r a d l e y , 772 So. 2d 1147 ( A l a . 

2 0 0 0 ) , t h i s C o u r t c o n s i d e r e d a s i m i l a r i s s u e . I n B r a d l e y , t h e 

p l a i n t i f f s u e d N o r f o l k u n d e r t h e FELA s e e k i n g t o r e c o v e r 

damages f o r i n j u r i e s he s u s t a i n e d w h i l e w o r k i n g as a y a r d 

e n g i n e e r . N o r f o l k s u b m i t t e d a s p e c i a l - v e r d i c t f o r m t h a t w o u l d 

have p e r m i t t e d t h e j u r y t o a p p o r t i o n damages between t h e 

p l a i n t i f f ' s o n - t h e - j o b a c c i d e n t and c e r t a i n p r e e x i s t i n g non-
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w o r k - r e l a t e d i l l n e s s e s t h a t i n d e p e n d e n t l y w o u l d have c a u s e d 

t h e p l a i n t i f f t o m i s s work. N o r f o l k ' s s p e c i a l - v e r d i c t f o r m 

i n c l u d e d , among o t h e r s , t h e f o l l o w i n g q u e s t i o n s : 

" Q u e s t i o n 6 a s k s : 'What amount do you f i n d , w i t h o u t 
any r e d u c t i o n f o r any n e g l i g e n c e w h i c h you may f i n d 
on t h e P l a i n t i f f ' s p a r t , w i l l f a i r l y and a d e q u a t e l y 
c o mpensate t h e P l a i n t i f f f o r t h e i n j u r y he 
r e c e i v e d ? ' Q u e s t i o n 7 a s k s : 'What p e r c e n t a g e o f t h e 
damages d e t e r m i n e d i n Q u e s t i o n 6 above i s 
a t t r i b u t a b l e t o a p r e - e x i s t i n g c o n d i t i o n o r t o t h e 
P l a i n t i f f ' s p r e v i o u s o r s u b s e q u e n t a c c i d e n t s ? ' " 

B r a d l e y , 772 So. 2d a t 1152. 

The t r i a l c o u r t r e f u s e d t o s u b m i t N o r f o l k ' s s p e c i a l -

v e r d i c t f o r m t o t h e j u r y . N o r f o l k a r g u e d on a p p e a l t h a t a 

s p e c i a l - v e r d i c t f o r m was r e q u i r e d b e c a u s e t h e c a s e was 

" c o m p l e x . " I n a f f i r m i n g t h e t r i a l c o u r t ' s r e f u s a l t o s u b m i t 

t h e s p e c i a l - v e r d i c t f o r m t o t h e j u r y , t h i s C o u r t s t a t e d : 

"The t r i a l c o u r t p r o p e r l y r e f u s e d N o r f o l k S o u t h e r n ' s 
p r o p o s e d v e r d i c t f o r m , b e c a u s e i t was c o n f u s i n g and 
m i s l e a d i n g . Q u e s t i o n 6 s p e c i f i c a l l y a s k s t h e j u r y 
t o a s s e s s t h e amount o f damages t h a t w o u l d f a i r l y 
and a d e q u a t e l y c ompensate B r a d l e y f o r h i s i n j u r y . 
Then Q u e s t i o n 7 a s k s t h e j u r y t o a s s e s s a p e r c e n t a g e 
o f t h e amount o f damages f r o m Q u e s t i o n 6 t h a t a r e 
a t t r i b u t a b l e t o 'a p r e - e x i s t i n g c o n d i t i o n o r t o t h e 
P l a i n t i f f ' s p r e v i o u s o r s u b s e q u e n t a c c i d e n t s . ' The 
q u e s t i o n s a r e i n c o n s i s t e n t and p r e s e n t an i n c o r r e c t 
b a s i s f o r d e t e r m i n i n g damages. The q u e s t i o n s w o u l d 
have a s k e d t h e j u r y t o d e t e r m i n e t h e amount o f 
damages B r a d l e y was e n t i t l e d t o b a s e d on t h e 
o n - t h e - j o b a c c i d e n t and t h e n t o a s s i g n a p e r c e n t a g e 
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o f t h o s e damages as b e i n g a t t r i b u t a b l e t o a n o t h e r 
a c c i d e n t o r m e d i c a l c o n d i t i o n . 

" I n a d d i t i o n , t h e t r i a l c o u r t s p e c i f i c a l l y 
c h a r g e d t h e j u r y t h a t B r a d l e y c o u l d n o t r e c o v e r f o r 
any o t h e r a c c i d e n t o r i l l n e s s t h a t was n o t d i r e c t l y 
t h e r e s u l t o f t h e a c c i d e n t i n q u e s t i o n . ... 

"The j u r y was p r o p e r l y i n s t r u c t e d t h a t i t c o u l d 
c o mpensate B r a d l e y o n l y f o r i n j u r i e s r e s u l t i n g f r o m 
t h e t r a i n a c c i d e n t . The t r i a l c o u r t d i d n o t e r r i n 
r e f u s i n g N o r f o l k S o u t h e r n ' s p r o p o s e d v e r d i c t f o r m . " 

B r a d l e y , 772 So. 2d a t 1152. 

L i k e q u e s t i o n s 6 and 7 i n B r a d l e y , q u e s t i o n s 8 and 9 i n 

t h i s c a s e a s k t h e j u r y t o a s s i g n a p e r c e n t a g e o f M i l l e r ' s 

damages as a t t r i b u t a b l e t o n o n - w o r k - r e l a t e d i s s u e s s u c h as age 

and h i s t o r y o f s m o k i n g and t h e n a s k s t h e j u r y t o compensate 

M i l l e r f o r t h e amount o f damages he i s e n t i t l e d f o r h i s n e c k 

i n j u r y w i t h o u t any r e d u c t i o n f o r n o n - w o r k - r e l a t e d m a t t e r s s u c h 

as h i s age and h i s t o r y o f s m o k i n g . We f u r t h e r n o t e t h a t l i k e 

t h e j u r y i n B r a d l e y , t h e j u r y i n t h i s c a s e was p r o p e r l y 

i n s t r u c t e d by t h e t r i a l c o u r t t h a t M i l l e r c o u l d n o t be 

c o m p e n s a t e d f o r any i n j u r y n o t p r o x i m a t e l y c a u s e d by CSX's 

n e g l i g e n c e . A c c o r d i n g l y , we c a n n o t s a y t h a t t h e t r i a l c o u r t 

e x c e e d e d i t s d i s c r e t i o n i n r e f u s i n g t o s u b m i t CSX's s p e c i a l -

v e r d i c t f o r m t o t h e j u r y . 
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I I . L o s t Wages 

CSX a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g i t s 

m o t i o n f o r a p r e v e r d i c t JML as t o M i l l e r ' s c l a i m u n d e r t h e 

FELA f o r l o s t wages. 4 CSX a r g u e d t h a t M i l l e r v o l u n t a r i l y 

r e t i r e d f r o m employment w i t h CSX i n M a r c h 2003 and, t h e r e f o r e , 

s h o u l d have been p r e c l u d e d f r o m r e c o v e r i n g any l o s t wages 

a f t e r t h a t d a t e . The s t a n d a r d o f r e v i e w f o r a r u l i n g on a 

m o t i o n f o r a JML i s as f o l l o w s : 

"When r e v i e w i n g a r u l i n g on a m o t i o n f o r a JML, 
t h i s C o u r t u s e s t h e same s t a n d a r d t h e t r i a l c o u r t 
u s e d i n i t i a l l y i n d e c i d i n g w h e t h e r t o g r a n t o r deny 
t h e m o t i o n f o r a JML. Palm H a r b o r Homes, I n c . v.  
C r a w f o r d , 689 So. 2d 3 ( A l a . 1 997 ) . R e g a r d i n g 
q u e s t i o n s o f f a c t , t h e u l t i m a t e q u e s t i o n i s w h e t h e r 
t h e nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w t h e c a s e t o be s u b m i t t e d t o t h e j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. H e n d e r s o n , 598 So. 2d 
1350 ( A l a . 1 9 9 2 ) . The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a m o t i o n 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1 9 8 9 ) . A r e v i e w i n g c o u r t must 
d e t e r m i n e w h e t h e r t h e p a r t y who b e a r s t h e b u r d e n o f 
p r o o f has p r o d u c e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e j u r y . 
C a r t e r , 598 So. 2d a t 1353. I n r e v i e w i n g a r u l i n g 
on a m o t i o n f o r a JML, t h i s C o u r t v i e w s t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e nonmovant and 

4An i n j u r e d e mployee can r e c o v e r l o s t wages u n d e r t h e 
FELA. See S e a b o a r d S y s . R.R. v. Keen, 514 So. 2d 1018 ( A l a . 
1 9 8 7 ) ; N o r f o l k S o u t h e r n Ry. v. B l a c k m o n , 262 Ga. App. 266, 585 
S.E. 2d 194 ( 2 0 0 3 ) . 
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e n t e r t a i n s s u c h r e a s o n a b l e i n f e r e n c e s as t h e j u r y 
w o u l d have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n o f l a w , ho w e v e r , t h i s C o u r t i n d u l g e s no 
p r e s u m p t i o n o f c o r r e c t n e s s as t o t h e t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1 9 9 2 ) . " 

W a d d e l l & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 8 7 5 

So. 2d 1143, 1152 ( A l a . 2 0 0 3 ) . 

The R a i l r o a d R e t i r e m e n t A c t ("RRA"), 45 U.S.C. § 

2 3 1 a ( a ) ( 1 ) , p r o v i d e s : 

"(1) The f o l l o w i n g - d e s c r i b e d i n d i v i d u a l s , i f t h e y 
s h a l l have ... f i l e d a p p l i c a t i o n f o r a n n u i t i e s , 
s h a l l , s u b j e c t t o t h e c o n d i t i o n s s e t f o r t h i n 
s u b s e c t i o n s ( e ) , ( f ) , and (h) o f t h i s s e c t i o n , be 
e n t i t l e d t o a n n u i t i e s i n t h e amounts p r o v i d e d u n d e r 
s e c t i o n 231b o f t h i s t i t l e - -

" ( i ) i n d i v i d u a l s who have a t t a i n e d 
r e t i r e m e n t age (as d e f i n e d i n s e c t i o n 
2 1 6 ( l ) o f t h e S o c i a l S e c u r i t y A c t [42 
U.S.C. § 4 1 6 ( l ) ] ) ; 

" ( i i ) i n d i v i d u a l s who have a t t a i n e d t h e age 
o f s i x t y and have c o m p l e t e d t h i r t y y e a r s o f 
s e r v i c e ; 

" ( i i i ) i n d i v i d u a l s who have a t t a i n e d t h e 
age o f s i x t y - t w o and have c o m p l e t e d l e s s 
t h a n t h i r t y y e a r s o f s e r v i c e , b u t t h e 
a n n u i t y o f s u c h i n d i v i d u a l s s h a l l be 
r e d u c e d by 1/180 f o r e a c h o f t h e f i r s t 36 
months t h a t he o r she i s u n d e r r e t i r e m e n t 
age (as d e f i n e d i n s e c t i o n 2 1 6 ( l ) o f t h e 
S o c i a l S e c u r i t y A c t when t h e a n n u i t y b e g i n s 
t o a c c r u e and by 1/240 f o r e a c h a d d i t i o n a l 
month t h a t he o r she i s u n d e r r e t i r e m e n t 
age (as d e f i n e d i n s e c t i o n 2 1 6 ( l ) o f t h e 

37 



1071507 

S o c i a l S e c u r i t y A c t [42 U.S.C. § 4 1 6 ( l ) ] ) 
when t h e a n n u i t y b e g i n s t o a c c r u e ; 

" ( i v ) i n d i v i d u a l s who have a c u r r e n t 
c o n n e c t i o n w i t h t h e r a i l r o a d i n d u s t r y , 
whose permanent p h y s i c a l o r m e n t a l 
c o n d i t i o n i s s u c h as t o be d i s a b l i n g f o r 
work i n t h e i r r e g u l a r o c c u p a t i o n , and who 
(A) have c o m p l e t e d t w e n t y y e a r s o f s e r v i c e 
o r (B) have a t t a i n e d t h e age o f s i x t y ; and 

" ( v ) i n d i v i d u a l s whose permanent p h y s i c a l 
o r m e n t a l c o n d i t i o n i s s u c h t h a t t h e y a r e 
u n a b l e t o engage i n any r e g u l a r 
employment." 

The RRA i m p o s e s two c o n d i t i o n s on t h e r e c e i p t o f r e t i r e m e n t 

a n n u i t y b e n e f i t s : 

"(1) No i n d i v i d u a l s h a l l be e n t i t l e d t o an a n n u i t y 
u n d e r s u b s e c t i o n ( a ) ( 1 ) o f t h i s s e c t i o n u n t i l he 
s h a l l have c e a s e d t o r e n d e r c o m p e n s a t e d s e r v i c e t o 
an e m p l o y e r as d e f i n e d i n s e c t i o n 2 31(a) o f t h i s 
t i t l e . 

" (2) An a n n u i t y u n d e r s u b s e c t i o n ( a ) ( 1 ) o f t h i s 
s e c t i o n s h a l l be p a i d o n l y i f t h e a p p l i c a n t s h a l l 
have r e l i n q u i s h e d s u c h r i g h t s as he may have t o 
r e t u r n t o t h e s e r v i c e o f an e m p l o y e r " 

45 U.S.C. § 2 3 1 a ( e ) ( 1 ) and ( 2 ) . 

I t i s u n d i s p u t e d t h a t M i l l e r a p p l i e d f o r and r e c e i v e d 

r e t i r e m e n t b e n e f i t s p u r s u a n t t o § 2 3 1 a ( a ) ( 1 ) ( i i ) , b a s e d on h i s 

age and h i s y e a r s o f s e r v i c e w i t h CSX, and t h a t he v o l u n t a r i l y 

r e l i n q u i s h e d any r i g h t t o r e t u r n t o h i s employment w i t h CSX 

p u r s u a n t t o § 2 3 1 a ( e ) ( 1 ) and ( 2 ) . M i l l e r s p e c i f i c a l l y s t a t e d 
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t h a t he d i d n o t t a k e d i s a b i l i t y r e t i r e m e n t . T h e r e f o r e , CSX 

c o n t e n d s , M i l l e r s h o u l d have been p r e c l u d e d f r o m r e c o v e r i n g 

any damages f o r l o s t wages a f t e r M a r c h 2003, b e c a u s e he c h o s e 

t o r e t i r e v o l u n t a r i l y p u r s u a n t t o § 2 3 1 a ( a ) ( 1 ) ( i i ) and t o 

r e l i n q u i s h h i s r i g h t s t o f u t u r e c o m p e n s a t i o n f r o m CSX. 

The argument p r e s e n t e d by CSX has p r e v i o u s l y been 

r e j e c t e d . I n an u n p u b l i s h e d o p i n i o n i n B r o a d u s v. CSX  

T r a n s p o r t a t i o n , I n c . , (No. 08-1201, J u l y 8, 2009) (E.D. L a . 

2 0 0 9 ) ( n o t r e p o r t e d i n F. Supp. 2 d ) , t h e p l a i n t i f f , a r a i l r o a d 

e n g i n e e r f o r CSX, s u s t a i n e d a b a c k i n j u r y on A p r i l 25, 2006, 

when he s l i p p e d and f e l l on m a i n l i n e b a l l a s t i n CSX's S i b e r t 

Y a r d i n M o b i l e , A l a b a m a . 5 The p l a i n t i f f s u e d CSX s e e k i n g t o 

r e c o v e r , among o t h e r t h i n g s , l o s t wages and a l l e g i n g t h a t CSX 

had b r e a c h e d i t s d u t i e s u n d e r t h e FELA by p u t t i n g m a i n l i n e 

b a l l a s t i n t h e S i b e r t Y a r d r a t h e r t h a n y a r d b a l l a s t , w h i c h he 

a l l e g e d p r o v i d e d a s a f e r w a l k i n g s u r f a c e . On F e b r u a r y 16, 

2007, t h e p l a i n t i f f v o l u n t a r i l y r e t i r e d f r o m CSX p u r s u a n t t o 

§ 2 3 1 a ( a ) ( 1 ) ( i i ) b a s e d on h i s age and y e a r s o f s e r v i c e . 

5 B a l l a s t i s a t y p e o f g r a v e l r o c k p l a c e d between and u n d e r 
r a i l r o a d t i e s t o p r o v i d e s t a b i l i t y and d r a i n a g e and t o 
d i s t r i b u t e l o a d s . T h e r e a r e two t y p e s o f b a l l a s t : m a i n l i n e 
b a l l a s t , w h i c h i s l a r g e r , and y a r d b a l l a s t , w h i c h i s s m a l l e r . 
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CSX moved t h e d i s t r i c t c o u r t t o p r e c l u d e t h e p l a i n t i f f 

f r o m r e c o v e r i n g f u t u r e l o s t wages b e c a u s e , i t s a i d , t h e 

p l a i n t i f f ' s d e c i s i o n t o v o l u n t a r i l y r e t i r e and t o r e c e i v e 

b e n e f i t s p u r s u a n t t o t h e RRA r e q u i r e d h i m t o c e a s e c o m p e n s a t e d 

s e r v i c e and t o r e l i n q u i s h t h e r i g h t t o r e t u r n t o t h e s e r v i c e 

o f an e m p l o y e r ; t h e r e f o r e , i t c o n t e n d e d , he c o u l d n o t r e c o v e r 

l o s t f u t u r e wages f o r work he c o u l d no l o n g e r p e r f o r m u n d e r 

t h e t e r m s o f t h e RRA. I n d e n y i n g CSX's m o t i o n , t h e d i s t r i c t 

c o u r t s t a t e d : 

"The RRA does n o t , e i t h e r e x p l i c i t l y o r by 
c r o s s - r e f e r e n c e , p r e c l u d e a c l a i m f o r f u t u r e l o s t 
wages u n d e r t h e FELA. The RRA ' i s s u b s t a n t i a l l y a 
S o c i a l S e c u r i t y A c t f o r e m p l o y e e s o f common 
c a r r i e r s . ' E i c h e l [v. New Y o r k C e n t r a l R.R., 375 
U.S. 253, 254 ( 1 9 6 3 ) ] . I t e s t a b l i s h e s c o n d i t i o n s f o r 
r e t i r e m e n t and d i s a b i l i t y . I t does n o t d e a l w i t h 
e m p l o y e r t o r t l i a b i l i t y . I t i s up t o t h e R a i l r o a d 
R e t i r e m e n t B o a r d (RRB) t o d e t e r m i n e e l i g i b i l i t y and 
c o n t i n u i n g e l i g i b i l i t y f o r r e t i r e m e n t b e n e f i t s . See 
45 U.S.C. § 2 3 1 f ( b ) ( 1 ) 

" D e f e n d a n t e s s e n t i a l l y u r g e s t h a t b e c a u s e 
p l a i n t i f f v o l u n t a r i l y r e t i r e d , as d e f i n e d by t h e 
RRA, he has no f u t u r e w o r k i n g c a p a c i t y . T h i s 
argument begs t h e q u e s t i o n o f w h e t h e r h i s e m p l o y e r ' s 
n e g l i g e n c e c a u s e d h i s l o s s o f e a r n i n g c a p a c i t y w h i c h 
p r o v o k e d h i s r e t i r e m e n t . F u r t h e r m o r e , i t s h o u l d be 
n o t e d t h a t v o l u n t a r y r e t i r e m e n t u n d e r t h e RRA does 
n o t r e q u i r e a w o r k e r t o [ f o r g o ] a l l f u t u r e 
e m p l o y m e n t - - o n l y t h a t r e n d e r e d t o an e m p l o y e r 
c o v e r e d u n d e r t h e RRA. I n a d d i t i o n , t h e C o u r t f i n d s 
i t s i g n i f i c a n t t h a t d e f e n d a n t c i t e s t o no r e p o r t e d 
c a s e s i n s u p p o r t o f i t s n o v e l p r o p o s i t i o n . 
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D e f e n d a n t r e l i e s s o l e l y on an u n p u b l i s h e d o r d e r f r o m 
a s t a t e c o u r t i n K e n t u c k y t o s u p p o r t i t s c o n t e n t i o n . 
(R. Doc. 6 1 ) ( c i t i n g F a i r c h i l d v. CSXT, No. 
05-CI06642 ( C i r . C t . Ky. 2 0 0 8 ) ) . The o r d e r , w h i c h 
i s o n l y a few s e n t e n c e s l o n g and l a c k s s u b s t a n t i v e 
a n a l y s i s , o f f s e t s a j u r y award f o r f u t u r e l o s t 
wages. F a i r c h i l d v. CSXT, No. 05-CI-06642 ( C i r . C t . 
Ky. 2 0 0 8 ) . I t does n o t p r e c l u d e t h e p l a i n t i f f f r o m 
p r e s e n t i n g e v i d e n c e o f f u t u r e wage c a p a c i t y a t 
t r i a l . I d . I n d e e d , t h e C o u r t has f o u n d no a u t h o r i t y 
u n d e r t h e FELA t h a t r e q u i r e s s u c h p r e c l u s i o n . 

"The C o u r t s e e s no r e a s o n why p l a i n t i f f ' s 
r e l i n q u i s h m e n t o f work w i t h a c o v e r e d e m p l o y e r 
s h o u l d p r e c l u d e him f r o m a r g u i n g u n d e r t h e FELA 
t h a t , b u t f o r t h e n e g l i g e n c e o f h i s e m p l o y e r and h i s 
r e s u l t i n g i n j u r y , he w o u l d have c o n t i n u e d t o work 
and r e c e i v e wages. The f a c t f i n d e r may c e r t a i n l y 
d e c i d e w h e t h e r o r n o t t h i s i s t r u e and, i f 
n e c e s s a r y , t o what age p l a i n t i f f w o u l d have a c t u a l l y 
w o r k e d . F u r t h e r m o r e , d e f e n d a n t can i n t r o d u c e 
e v i d e n c e t h a t p l a i n t i f f r e t i r e d and a r g u e t h a t he 
w o u l d have r e t i r e d a t t h a t t i m e r e g a r d l e s s o f h i s 
i n j u r y . [CSX] c o u l d a l s o a r g u e t h a t [ t h e 
p l a i n t i f f ' s ] f a i l u r e t o r e t u r n t o work v i o l a t e d h i s 
d u t y t o m i t i g a t e damages. R u s s e l l v. N a t ' l R.R.  
P a s s e n g e r C o r p . , 189 F. 3d 590, 596 ( 7 t h C i r . 1999) 
( h o l d i n g t h a t a FELA p l a i n t i f f c l a i m i n g damages f o r 
l o s t f u t u r e e a r n i n g s has a d u t y t o m i t i g a t e 
d amages). B u t , p l a i n t i f f ' s c l a i m f o r t o r t - l i k e 
damages f o r h i s e m p l o y e r ' s a l l e g e d n e g l i g e n c e i s 
s e p a r a t e f r o m h i s r i g h t t o r e c e i v e r e t i r e m e n t 
b e n e f i t s u n d e r t h e RRA. And h i s r e c e i p t o f t h e s e 
b e n e f i t s does n o t as a m a t t e r o f l a w p r e c l u d e h i m 
f r o m r e c o v e r i n g f u t u r e wage l o s s as an e l e m e n t o f 
h i s damages u n d e r t h e FELA." 

We f i n d t h e r e a s o n i n g o f B r o a d u s p e r s u a s i v e , and we 

s i m i l a r l y h o l d t h a t M i l l e r ' s r e t i r e m e n t and h i s v o l u n t a r y 

r e l i n q u i s h m e n t o f h i s r i g h t t o employment w i t h CSX w o u l d n o t 
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p r e c l u d e him f r o m s e e k i n g as damages u n d e r t h e FELA wages 

t h a t , b u t f o r t h e a l l e g e d n e g l i g e n c e o f CSX and h i s r e s u l t i n g 

i n j u r y , he w o u l d have c o n t i n u e d t o e a r n t h r o u g h h i s employment 

w i t h CSX. 

I n t h i s c a s e M i l l e r p r e s e n t e d e v i d e n c e f r o m w h i c h t h e 

j u r y c o u l d have c o n c l u d e d t h a t M i l l e r was w i l l i n g t o work 

a f t e r t h e o n s e t o f h i s n e c k symptoms and a f t e r u n d e r g o i n g 

s u r g e r y and t h a t he w o u l d have c o n t i n u e d t o work f o r CSX 

i n s t e a d o f r e t i r i n g i n M a r c h 2003 i f i t had n o t been f o r h i s 

n e c k i n j u r y . The o n s e t o f M i l l e r ' s n e ck symptoms o c c u r r e d i n 

2001, and M i l l e r d i d n o t m i s s any t i m e f r o m work w h i l e he was 

r e c e i v i n g c o n s e r v a t i v e t r e a t m e n t f o r t h o s e symptoms. Dr. 

Raymon s u b s e q u e n t l y d i a g n o s e d M i l l e r w i t h d e g e n e r a t i v e d i s k 

d i s e a s e w i t h c e r v i c a l r a d i c u l o p a t h y i n 2002 and p e r f o r m e d 

s u r g e r y i n o r d e r t o d e c o m p r e s s t h e n e r v e r o o t and f u s e t h e 

c e r v i c a l v e r t e b r a e . M i l l e r r e s p o n d e d w e l l t o t h e s u r g e r y and 

r e q u e s t e d t h a t he be r e l e a s e d t o r e t u r n t o work. Dr. Raymon 

r e l e a s e d M i l l e r i n September 2002 t o r e t u r n t o h i s f u l l d u t i e s 

w i t h CSX w i t h o u t r e s t r i c t i o n s . 

M i l l e r a g a i n began e x p e r i e n c i n g symptoms i n h i s n e c k 

a f t e r he r e t u r n e d t o work and was e x p o s e d t o t h e work 
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c o n d i t i o n s a b o a r d t h e t r a i n s . M i l l e r r e t u r n e d t o Dr. Raymon, 

who p r e s c r i b e d c o n s e r v a t i v e t r e a t m e n t and d i s c u s s e d w i t h 

M i l l e r t h e p o s s i b i l i t y o f w h e t h e r h i s w o r k i n g c o n d i t i o n s c o u l d 

be c h a n g e d and, i f n o t , w h e t h e r he c o u l d c o n t i n u e t o work 

u n d e r t h e c o n d i t i o n s o f h i s j o b and t o l e r a t e t h e p a i n . M i l l e r 

c h o s e a t t h a t t i m e t o "keep w o r k i n g and t o l e r a t e t h e p a i n . " 

M i l l e r w o r k e d and p e r f o r m e d t h e f u l l d u t i e s o f h i s j o b 

u n t i l M a r c h 2003. M i l l e r d e t e r m i n e d a t t h a t t i m e t h a t he 

c o u l d no l o n g e r t o l e r a t e t h e p a i n i n h i s n e c k , and he c h o s e t o 

r e t i r e f r o m CSX. M i l l e r t e s t i f i e d t h a t he b o t h needed t o and 

i n t e n d e d t o work u n t i l he r e a c h e d age 65 b u t t h a t he was 

u n a b l e t o do so b e c a u s e o f t h e p a i n . M i l l e r c o n t i n u e d t o 

r e c e i v e t r e a t m e n t f o r h i s n e c k p a i n f o l l o w i n g h i s r e t i r e m e n t 

f r o m CSX. 

A c c o r d i n g l y , b a s e d on t h e r e a s o n i n g i n B r o a d u s and t h e 

e v i d e n c e p r e s e n t e d h e r e , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d 

n o t e r r i n d e n y i n g CSX's p r e v e r d i c t JML as t o M i l l e r ' s c l a i m 

f o r l o s t wages a f t e r M a r c h 2003. 

I I I . M i t i g a t i o n o f Damages  

A. A l l e g e d F a i l u r e t o M i t i g a t e 
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CSX n e x t a r g u e s t h a t i t e s t a b l i s h e d , as a m a t t e r o f l a w , 

t h a t M i l l e r f a i l e d t o m i t i g a t e h i s damages a f t e r h i s 

r e t i r e m e n t i n M a r c h 2003 and, t h e r e f o r e , t h a t t h e t r i a l c o u r t 

e r r e d i n a l l o w i n g h im t o r e c o v e r l o s t wages a f t e r t h a t d a t e . 

A FELA p l a i n t i f f c l a i m i n g l o s t wages has a d u t y t o r e a s o n a b l y 

m i t i g a t e h i s damages. See W i l s o n v. U n i o n P a c i f i c R.R., 56 

F.3d 1226 ( 1 0 t h C i r . 1 9 9 5 ) ; B r o a d u s , s u p r a ; R u s s e l l v.  

N a t i o n a l R.R. P a s s e n g e r C o r p . , 189 F. 3d 590, 596 ( 7 t h C i r . 

1 9 9 9 ) . The d u t y t o m i t i g a t e damages a r i s e s a f t e r a p a r t y has 

s u f f e r e d i n j u r y , l o s s , o r damage. See Avco F i n . S e r v s . , I n c .  

v Ramsey, 631 So. 2d 940 ( A l a . 1 9 9 4 ) ( n o t i n g t h a t a p a r t y who 

has s u f f e r e d i n j u r y , damage, o r l o s s must t a k e r e a s o n a b l e 

s t e p s t o r e d u c e i t ) ; P i c h e v. Nugen t, 436 F. Supp. 2d 193, 204 

(D. Me. 2 0 0 6 ) ( " ' A p l a i n t i f f ' s d u t y t o m i t i g a t e damages a r i s e s 

a f t e r he o r she has s u f f e r e d an i n j u r y o r l o s s '" ( q u o t i n g 

S e a r l e s v. F l e e t w o o d Homes o f P e n n s y l v a n i a , I n c . , 878 A.2d 

509, 521 (Maine 2 0 0 5 ) ) ) . Once i t i s e s t a b l i s h e d t h a t a FELA 

p l a i n t i f f has a d u t y t o m i t i g a t e h i s o r h e r damages, t h e FELA 

d e f e n d a n t has t h e b u r d e n o f p r o v i n g t h a t t h e p l a i n t i f f , w i t h 

r e a s o n a b l e , e f f o r t c o u l d have m i t i g a t e d h i s o r h e r damages. 

J o n e s v. C o n s o l i d a t e d R a i l C o r p . , 80 0 F.2d 590 ( 6 t h C i r . 
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1 9 8 6 ) . Not o n l y must t h e d e f e n d a n t e s t a b l i s h t h a t t h e 

p l a i n t i f f f a i l e d t o s e e k employment, b u t t h e d e f e n d a n t must 

a l s o show t h a t a p p r o p r i a t e j o b s were a v a i l a b l e . W i l s o n , 

s u p r a . G e n e r a l l y , t h e q u e s t i o n w h e t h e r an employee a c t e d 

r e a s o n a b l y t o m i t i g a t e h i s o r h e r damages i s a q u e s t i o n f o r 

t h e j u r y . T r e j o v. Denver & R i o Grande W e s t e r n R.R., 568 F.2d 

181, 184 ( 1 0 t h C i r . 1 9 7 7 ) ; Hawkins v. 1115 L e g a l S e r v . C a r e , 

163 F.3d 684 (2d C i r . 1 9 9 8 ) . 

M i l l e r ' s d u t y t o m i t i g a t e h i s damages a r o s e i n J u l y 2002, 

a f t e r Dr. Raymon had d i a g n o s e d h i s neck c o n d i t i o n , and 

p e r f o r m e d s u r g e r y t o c o r r e c t t h e c o n d i t i o n , c a u s i n g M i l l e r t o 

f i r s t l o s e t i m e f r o m work. Ramsey, s u p r a ; P i c h e , s u p r a . 

M i l l e r s a t i s f i e d h i s d u t y t o m i t i g a t e h i s damages when he 

r e t u r n e d t o h i s employment w i t h CSX i n September 2002 and 

w o r k e d u n t i l he r e t i r e d i n M a r c h 2003. However, CSX s t a t e s 

t h a t M i l l e r f a i l e d t o m i t i g a t e h i s damages a f t e r M a r c h 2003, 

b e c a u s e , i t s a y s , by h i s own a d m i s s i o n he made no e f f o r t t o 

f i n d any t y p e o f employment a f t e r M a r c h 2003. CSX r e l i e s upon 

H a n s a r d v. P e p s i - C o l a M e t r o p o l i t a n B o t t l i n g Co., 8 65 F.2d 

1461, 1468 ( 5 t h C i r . 1 9 8 9 ) , i n w h i c h t h e U n i t e d S t a t e s C o u r t 

o f A p p e a l s f o r t h e F i f t h C i r c u i t h e l d t h a t an employee was n o t 
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e n t i t l e d t o b a c k p a y b e c a u s e , "by h i s own a d m i s s i o n , he s t o p p e d 

l o o k i n g f o r work. A p l a i n t i f f may n o t s i m p l y abandon h i s j o b 

s e a r c h and c o n t i n u e t o r e c o v e r b a c k p a y . " 

M i l l e r ' s d u t y t o m i t i g a t e h i s damages was o n g o i n g . See 

Howard J o h n s o n I n t ' l , I n c . v. I n n Dev., I n c . , (No. 07-1024-

RHB, September 11, 2009) (D.S.D. 2 0 0 9 ) ( n o t r e p o r t e d i n F. 

Supp. 2 d ) . G e n e r a l l y , " t h e d u t y [ t o m i t i g a t e damages] 

p e r s i s t s as l o n g as damages a r e s u f f e r e d and may r e a s o n a b l y be 

m i t i g a t e d . " S c h w a r t z v. NMS I n d u s . , I n c . , 575 F.2d 553, 556 

( 5 t h C i r . 1 9 7 8 ) . We n o t e t h e f o l l o w i n g t e s t i m o n y as t o 

t h e i s s u e o f m i t i g a t i o n : 

"Q [By CSX's c o u n s e l ] . Okay. Now, you were t h e 
one who made t h e d e c i s i o n t o r e t i r e and t o n o t work 
anymore, r i g h t ? 

"A [By M i l l e r ] . Y e s , s i r . I made t h a t d e c i s i o n 
b a s e d on t h e p a i n I was h a v i n g i n my n e c k . 

"Q. Okay. And you've made no e f f o r t t o f i n d 
a l t e r n a t i v e employment s i n c e you've r e t i r e d , have 
you? 

"A. No, s i r . 

"Q. Okay. Now, CSX has a v o c a t i o n a l 
r e h a b i l i t a t i o n p r o g r a m , d o n ' t t h e y ? 

"A. I have no i d e a . 

"Q. Okay. Y o u ' r e n o t aware o f a v o c a t i o n a l 
r e h a b i l i t a t i o n p r o gram? 
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"A. No, s i r . 

"Q. D i d you make any e f f o r t t o t r y t o f i n d 
a n o t h e r j o b w i t h i n CSX s i n c e you r e t i r e d ? 

"A. No, s i r . 

"Q. Okay. Have you made any e f f o r t t o t r y t o 
f i n d a j o b o u t s i d e CSX? 

"A. No, s i r . 

"Q. You've n o t made any e f f o r t t o t r y t o f i n d 
any j o b s i n c e you r e t i r e d , r i g h t ? 

"A. No, s i r . 

"Q. And a f t e r y o u r r e t i r e m e n t , t h e f a c t o f t h e 
m a t t e r i s , you have no d e s i r e t o g e t a n o t h e r j o b 
e i t h e r w i t h i n t h e r a i l r o a d o r o u t s i d e t h e r a i l r o a d 
w i t h some o t h e r e m p l o y e r ; i s n ' t t h a t r i g h t ? 

"A. And t h a t ' s b a s e d on t h e p a i n i n my n e c k . 

"Q. Now, s i n c e y o u r r e t i r e m e n t you've n o t had 
any d e s i r e t o go i n t o any f o r m o f employment w h e t h e r 
i t w o u l d h u r t y o u r neck o r n o t ; i s n ' t t h a t t r u e ? 

"A. No, s i r , I h a v e n ' t . 

"Q. Okay. 

"A. I h a v e n ' t d e c i d e d what j o b s w o u l d h u r t my 
nec k o r w h i c h ones w o u l d n ' t . I j u s t -- I j u s t 
h a d n ' t -- I d e c i d e d I d i d n ' t want t o work anymore 
due t o my n e c k . 

"Q. T h a t ' s r i g h t . And o v e r t h e l a s t 5 y e a r s , 
s i n c e you r e t i r e d , you've made no e f f o r t s t o t r y t o 
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f i n d a n o t h e r j o b w h e t h e r i t w o u l d h u r t y o u r n e c k o r 
n o t , you've made no e f f o r t , r i g h t ? 

"A. No, s i r . 

"Q. Okay. And t h e r e a s o n f o r t h a t i s you j u s t 
i n t e n d t o e n j o y y o u r r e t i r e m e n t , r i g h t ? 

"A. I t h i n k I m e n t i o n e d t h a t i n my d e p o s i t i o n . 

"Q. You d i d . D i d n ' t you t e l l me -¬

"A. I a l s o j u s t c a n ' t work due t o my n e c k . " 

A l t h o u g h M i l l e r t e s t i f i e d t h a t he d i d n o t p u r s u e any 

employment a f t e r he r e t i r e d i n M a r c h 2003, h i s t e s t i m o n y , 

v i e w e d as a w h o l e , c r e a t e s a q u e s t i o n o f f a c t f o r t h e j u r y as 

t o w h e t h e r M i l l e r c o u l d have r e a s o n a b l y m i t i g a t e d h i s damages 

by c o n t i n u i n g t o work w i t h h i s n eck c o n d i t i o n . 

F u r t h e r , as f o r M i l l e r ' s d u t y t o m i t i g a t e h i s damages by 

s e e k i n g o t h e r employment a t CSX, i t was i n c u m b e n t upon CSX t o 

show t h a t o t h e r a p p r o p r i a t e j o b s were a v a i l a b l e . W i l s o n , 

s u p r a . CSX f a i l e d t o e s t a b l i s h t h a t o t h e r a p p r o p r i a t e j o b s 

were a v a i l a b l e f o r M i l l e r . The r e c o r d i n d i c a t e s t h a t t h e o n l y 

j o b s u g g e s t e d by CSX t h a t M i l l e r c o u l d p e r f o r m was t h a t o f a 

s w i t c h m a n . M i l l e r a c k n o w l e d g e d t h a t he was t h e most s e n i o r 

w o r k e r i n P e n s a c o l a a t t h e t i m e o f h i s r e t i r e m e n t and t h a t he 

c o u l d have r e t u r n e d t o work as a s w i t c h m a n b u t t h a t d i d n o t do 
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so b e c a u s e he d i d n o t know "what t h e e f f e c t [ o f ] s w i t c h i n g 

w o u l d have on [ h i s ] n e c k . " A d d i t i o n a l l y , A l l e r e l l i e t e s t i f i e d 

t h a t M i l l e r ' s n e c k c o n d i t i o n made him a s a f e t y h a z a r d and 

u n s u i t a b l e f o r t h e p o s i t i o n o f s w i t c h m a n . 

A c c o r d i n g l y , b a s e d on t h e e v i d e n c e p r e s e n t e d i n t h i s 

c a s e , we c a n n o t s a y t h a t t h e t r i a l c o u r t e r r e d i n n o t e n t e r i n g 

a JML f o r CSX on t h e i s s u e o f m i t i g a t i o n and i n s t e a d 

s u b m i t t i n g t h a t i s s u e t o t h e j u r y . 

B. M i t i g a t i o n I n s t r u c t i o n s 

CSX n e x t a r g u e s t h a t t h e t r i a l c o u r t ' s j u r y c h a r g e on t h e 

i s s u e o f M i l l e r ' s d u t y t o m i t i g a t e h i s damages was e r r o n e o u s 

and p r e j u d i c i a l . The t r i a l c o u r t gave t h e f o l l o w i n g 

m i t i g a t i o n c h a r g e t o t h e j u r y : 

" I ' l l t e l l you t h a t an i n j u r e d p e r s o n i s u n d e r 
a d u t y t o m i t i g a t e o r m i n i m i z e t h e e c o n o m i c l o s s 
r e s u l t i n g f r o m h i s i n j u r i e s , d e p e n d i n g upon t h e 
s e v e r i t y o f h i s i n j u r i e s and w h e t h e r o r n o t he i s 
r e a s o n a b l y a b l e t o do s o , t h i s d u t y w o u l d i n c l u d e 
t h e i n j u r e d p e r s o n ' s m a k i n g a r e a s o n a b l e e f f o r t t o 
resume g a i n f u l employment w i t h i n a r e a s o n a b l e t i m e 
f o l l o w i n g h i s i n j u r y . 

" I f you a r e r e a s o n a b l y s a t i s f i e d f r o m t h e 
e v i d e n c e t h e P l a i n t i f f a c t e d r e a s o n a b l y i n t h i s 
r e g a r d , t h e n t h e P l a i n t i f f has s a t i s f i e d h i s d u t y t o 
m i t i g a t e h i s damages. 

"However, i f y o u ' r e r e a s o n a b l y s a t i s f i e d f r o m 
t h e e v i d e n c e i n t h i s c a s e t h e P l a i n t i f f has n o t 
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a c t e d r e a s o n a b l y t o m i t i g a t e h i s damages i n t h i s 
r e g a r d , t h e n t h e P l a i n t i f f may n o t r e c o v e r damages 
f o r e a r n i n g s l o s t t h a t o t h e r w i s e c o u l d have been 
e a r n e d . " 

CSX a r g u e s t h a t b a s e d on t h e f a c t s o f t h i s c a s e t h e t r i a l 

c o u r t ' s c h a r g e t h a t M i l l e r was u n d e r a d u t y t o make a 

" r e a s o n a b l e e f f o r t t o resume g a i n f u l employment w i t h i n a 

r e a s o n a b l e t i m e f o l l o w i n g h i s i n j u r y " was i m p r o p e r , 

i n c o m p l e t e , and m i s l e a d i n g . S p e c i f i c a l l y , CSX s t a t e s t h a t 

M i l l e r ' s d u t y t o m i t i g a t e h i s damages i n t h i s c a s e was two

f o l d and s h o u l d have been e x p l a i n e d as s u c h . F i r s t , CSX 

s t a t e s t h a t M i l l e r had a d u t y t o m i t i g a t e h i s damages 

f o l l o w i n g h i s s u r g e r y and b e f o r e he r e t u r n e d t o work i n 

September 2002. S e c o n d , CSX s t a t e s t h a t M i l l e r had a d u t y t o 

m i t i g a t e h i s damages d u r i n g t h e p e r i o d a f t e r he r e t i r e d i n 

Ma r c h 2003, u n t i l he r e a c h e d age 65. CSX a r g u e s t h a t t h e 

c h a r g e g i v e n t o t h e j u r y by t h e t r i a l c o u r t l e f t t h e j u r y w i t h 

t h e e r r o n e o u s u n d e r s t a n d i n g t h a t M i l l e r n e eded o n l y t o make a 

r e a s o n a b l e e f f o r t t o resume g a i n f u l employment w i t h i n a 

r e a s o n a b l e t i m e f o l l o w i n g t h e September 2002 i n j u r y and d i d 

no t make i t c l e a r t h a t M i l l e r ' s d u t y t o m i t i g a t e a l s o e x t e n d e d 

t o t h e p e r i o d a f t e r h i s M a r c h 2003 r e t i r e m e n t . 
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We d i s a g r e e w i t h CSX's c o n t e n t i o n , b e c a u s e i t i n f e r s t h a t 

M i l l e r s u f f e r e d a s e c o n d i n j u r y , w h i c h i n f e r e n c e i s n o t 

s u p p o r t e d by t h e e v i d e n c e p r e s e n t e d . As m e n t i o n e d above, 

M i l l e r ' s d u t y t o m i t i g a t e h i s damages f i r s t a r o s e i n J u l y 

2002, when he had s u r g e r y on h i s n e c k c a u s i n g him t o m i s s t i m e 

f r o m work. T h i s d u t y t o m i t i g a t e was o n g o i n g and c o n t i n u e d so 

l o n g as damages t h a t c o u l d r e a s o n a b l y be m i t i g a t e d were 

s u f f e r e d . S c h w a r t z , s u p r a . M i l l e r s a t i s f i e d t h e d u t y t o 

m i t i g a t e by r e t u r n i n g t o h i s employment w i t h CSX f o l l o w i n g t h e 

s u r g e r y . When M i l l e r r e t i r e d i n M a r c h 2003, i t was n o t 

b e c a u s e he had s u f f e r e d a new i n j u r y ; r a t h e r , a c c o r d i n g t o h i s 

t e s t i m o n y , i t was b e c a u s e t h e c o n t i n u a t i o n o f h i s o r i g i n a l 

n e c k symptoms upon h i s r e t u r n t o work p r e v e n t e d him f r o m 

c o n t i n u i n g h i s employment. We have c o n c l u d e d t h a t a q u e s t i o n 

o f f a c t e x i s t e d as t o w h e t h e r M i l l e r c o u l d have r e a s o n a b l y 

m i t i g a t e d h i s damages by c o n t i n u i n g t o work. Put a n o t h e r way, 

M i l l e r s u f f e r e d o n l y one i n j u r y t h a t gave r i s e t o a d u t y t o 

m i t i g a t e , w h i c h M i l l e r s a t i s f i e d u n t i l M a r c h 2003, and a 

q u e s t i o n o f f a c t e x i s t e d as t o w h e t h e r t h e r e a f t e r M i l l e r c o u l d 

have r e a s o n a b l y m i t i g a t e d h i s damages. 
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A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t ' s c h a r g e 

t h a t M i l l e r was u n d e r a d u t y t o make a " r e a s o n a b l e e f f o r t t o 

resume g a i n f u l employment w i t h i n a r e a s o n a b l e t i m e f o l l o w i n g 

h i s i n j u r y " was c o n s i s t e n t w i t h t h e e v i d e n c e p r e s e n t e d and 

t h a t i t p r o p e r l y i n f o r m e d t h e j u r y o f t h e a p p l i c a b l e l a w . 

T h e r e f o r e , we f i n d no e r r o r as t o t h i s i s s u e . 

IV. R a i l r o a d - R e t i r e m e n t Taxes 

CSX n e x t a r g u e s t h a t t h e t r i a l c o u r t c o m m i t t e d r e v e r s i b l e 

e r r o r when i t r e f u s e d t o a l l o w CSX t o p r e s e n t e v i d e n c e as t o 

t h e amount o f M i l l e r ' s r a i l r o a d - r e t i r e m e n t t a x e s , t h e r e b y 

a l l o w i n g h im t o r e c o v e r l o s t wages i n an amount i n e x c e s s o f 

h i s a c t u a l n e t l o s t wages. A l t h o u g h t h e t r i a l c o u r t a l l o w e d 

a d e d u c t i o n f r o m M i l l e r ' s g r o s s wages f o r f e d e r a l and s t a t e 

income t a x e s , CSX s o u g h t t o e s t a b l i s h t h a t M i l l e r ' s g r o s s pay 

s h o u l d a l s o be r e d u c e d t o a n e t sum r e f l e c t i v e o f what he 

w o u l d have a c t u a l l y " t a k e n home" a f t e r h i s payment o f 

r a i l r o a d - r e t i r e m e n t t a x e s . CSX c o n t e n d s t h a t t h e t r i a l c o u r t 

i m p r o p e r l y r u l e d t h a t " n e t " wages o n l y meant " g r o s s minus 

income t a x e s " and c h a r g e d t h e j u r y t h a t i t c o u l d award damages 

f o r p a s t l o s t e a r n i n g s , w h i c h i t d e f i n e d as " n e t l o s t wages 
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a f t e r d e d u c t i o n o f f e d e r a l and s t a t e income t a x e s . " Thus, CSX 

c o n c l u d e s , M i l l e r was a l l o w e d t o o v e r s t a t e h i s wage l o s s . 

CSX p r i m a r i l y r e l i e s upon t h e d e c i s i o n s i n N o r f o l k & 

W e s t e r n Ry. v. L i e p e l t , 444 U.S. 490, 493 ( 1 9 8 0 ) , and Madore 

v. Ingram Tank S h i p s , I n c . , 732 F.2d 475 ( 5 t h . C i r . 1 9 8 4 ) , t o 

s u p p o r t i t s c o n t e n t i o n t h a t t h e t r i a l c o u r t e r r e d i n r e f u s i n g 

t o d e d u c t t h e r a i l r o a d - r e t i r e m e n t t a x e s M i l l e r was r e q u i r e d t o 

pay f r o m h i s g r o s s wages i n o r d e r t o d e t e r m i n e h i s n e t l o s t 

wages. I t i s c l e a r t h a t t h e a p p r o p r i a t e measure o f damages i n 

a FELA c a s e i s b a s e d on t h e e m p l o y e e ' s a f t e r - t a x income r a t h e r 

t h a n h i s o r h e r g r o s s i n c o m e . L i e p e l t , 444 U.S. a t 493. I n 

L i e p e l t , t h e Supreme C o u r t s t a t e d : 

"The amount o f money t h a t a wage e a r n e r i s a b l e t o 
c o n t r i b u t e t o t h e s u p p o r t o f h i s f a m i l y i s 
u n q u e s t i o n a b l y a f f e c t e d by t h e amount o f t h e t a x he 
must pay t o t h e F e d e r a l G overnment. I t i s h i s 
a f t e r - t a x i n c o m e , r a t h e r t h a n h i s g r o s s income 
b e f o r e t a x e s , t h a t p r o v i d e s t h e o n l y r e a l i s t i c 
m easure o f h i s a b i l i t y t o s u p p o r t h i s f a m i l y . I t 
f o l l o w s i n e x o r a b l y t h a t t h e wage e a r n e r ' s income t a x 
i s a r e l e v a n t f a c t o r i n c a l c u l a t i n g t h e m o n e t a r y 
l o s s s u f f e r e d by h i s d e p e n d e n t s when he d i e s . " 

444 U.S. a t 493-94. I t i s p r o p e r t o i n s t r u c t t h e j u r y t h a t 

f e d e r a l income t a x e s s h o u l d be d e d u c t e d f r o m any damages t h e 

j u r y may award t o t h e p l a i n t i f f . I d . F u r t h e r , i n Madore, t h e 

U n i t e d S t a t e s C o u r t o f A p p e a l s f o r t h e F i f t h C i r c u i t s t a t e d : 
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" U n l e s s t h e amounts t h e w o r k e r w o u l d have been 
r e q u i r e d t o pay i n income t a x e s and s o c i a l s e c u r i t y 
t a x e s i s n e g l i g i b l e o r s h o u l d , f o r some a r t i c u l a t e d 
r e a s o n , be d i s r e g a r d e d , t h e l o s t income s t r e a m must 
be computed a f t e r d e d u c t i n g t h e income t a x e s and 
s o c i a l s e c u r i t y t a x e s t h e w o r k e r w o u l d have p a i d had 
he c o n t i n u e d t o work, f o r he i s e n t i t l e d o n l y t o be 
made w h o l e f o r what he has l o s t , h i s n e t i n c o m e . " 

Madore, 732 F.2d a t 479 ( f o o t n o t e o m i t t e d ) . 

T h e r e i s no d i s p u t e t h a t b o t h f e d e r a l and s t a t e income 

t a x e s a r e t o be d e d u c t e d f r o m M i l l e r ' s g r o s s wages i n o r d e r t o 

d e t e r m i n e h i s a c t u a l n e t l o s t wages. The p a r t i e s d i s p u t e , 

h owever, w h e t h e r t h e r a i l r o a d - r e t i r e m e n t t a x e s a r e t o be 

d e d u c t e d f r o m M i l l e r ' s g r o s s wages i n o r d e r t o d e t e r m i n e h i s 

a c t u a l n e t l o s t wages. 

The r a i l r o a d - r e t i r e m e n t t a x e s p a i d p u r s u a n t t o t h e RRA 

have been e x p l a i n e d as f o l l o w s : 

" B o t h e m p l o y e e s and c a r r i e r s pay a f e d e r a l t a x 
[ R a i l r o a d R e t i r e m e n t Tax A c t , 26 U.S.C. §§ 3201¬
3233] w h i c h f u n d s a R a i l r o a d R e t i r e m e n t A c c o u n t . 
The R a i l r o a d R e t i r e m e n t B o a r d , p r o v i d e d f o r by t h e 
A c t , 45 U.S.C. § 2 3 1 f , d i s b u r s e s b e n e f i t s f r o m t h e 
a c c o u n t t o e a c h e l i g i b l e ' i n d i v i d u a l , ' 45 U.S.C. § 
231a. 

" I n i t s modern f o r m , t h e A c t r e s e m b l e s b o t h a 
p r i v a t e p e n s i o n p r o g r a m and a s o c i a l w e l f a r e p l a n . 
I t p r o v i d e s two t i e r s o f b e n e f i t s . The u p p e r t i e r , 
l i k e a p r i v a t e p e n s i o n , i s t i e d t o e a r n i n g s and 
c a r e e r s e r v i c e . An e m p l o y e e , t o be e l i g i b l e f o r 
b e n e f i t s , must work i n t h e i n d u s t r y 10 y e a r s . A b s e n t 
d i s a b i l i t y , no b e n e f i t i s p a i d , however, u n t i l t h e 
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employee e i t h e r r e a c h e s age 62 o r i s a t l e a s t 60 
y e a r s o l d and has c o m p l e t e d 30 y e a r s o f s e r v i c e . 45 
U.S.C. § 2 3 1 a ( a ) ( 1 ) . ... 

"The l o w e r , and l a r g e r , t i e r o f b e n e f i t s 
c o r r e s p o n d s e x a c t l y t o t h o s e an employee w o u l d 
e x p e c t t o r e c e i v e were he c o v e r e d by t h e S o c i a l 
S e c u r i t y A c t . 45 U.S.C. § 2 3 1 b ( a ) ( 1 ) . ... " 

H i s q u i e r d o v. H i s q u i e r d o , 439 U.S. 572, 574-75 (1979) 

( f o o t n o t e o m i t t e d ) . 

i n 
a 

an.' 

"The c u r r e n t v e r s i o n o f t h e RRA was e n a c t e d 
1974 The c u r r e n t v e r s i o n ' r e s e m b l e s b o t h 
p r i v a t e p e n s i o n p r o g r a m and a s o c i a l w e l f a r e p l a 
H i s q u i e r d o v. H i s q u i e r d o , 439 U.S. 572, 574, 99 
S.Ct. 802, 59 L.Ed.2d 1 ( 1 9 7 9 ) . I t e s t a b l i s h e s two 
t i e r s o f b e n e f i t s : T i e r I , w h i c h p r o v i d e s amounts 
e s s e n t i a l l y e q u i v a l e n t t o s o c i a l s e c u r i t y b e n e f i t s ; 
and T i e r I I , w h i c h p r o v i d e s r e t i r e m e n t b e n e f i t s o v e r 
and above s o c i a l s e c u r i t y b e n e f i t s and o p e r a t e s 
s i m i l a r l y t o o t h e r i n d u s t r i a l p e n s i o n s y s t e m s . See 
R a i l r o a d R e t i r e m e n t B o a r d , R a i l r o a d R e t i r e m e n t 
Handbook 2006, a t 5, a v a i l a b l e a t www.rrb.gov/pdf/ 
o p a / h a n d b o o k . p d f ( h e r e i n a f t e r t h e 'B o a r d H a n d b o o k ' ) . 
The B o a r d , 'an i n d e p e n d e n t a g e n c y i n t h e e x e c u t i v e 
b r a n c h , ' a d m i n i s t e r s t h e RRA. 45 U.S.C. § 2 3 1 f . 

"The RRA Fund i s s u p p o r t e d i n p a r t by a t a x on 
b o t h t h e r a i l r o a d c o m p a n i e s and t h e r a i l r o a d 
e m p l o y e e s . 26 U.S.C. §§ 3201, 3211. B o t h t h e 
r a i l r o a d s and t h e i r e m p l o y e e s pay t a x e s i n t o T i e r I 
a t a r a t e e q u a l t o s o c i a l s e c u r i t y t a x e s . See i d . 
F o r T i e r I I , t h e t a x r a t e v a r i e s , and i s p u b l i s h e d 
a n n u a l l y by t h e D e p a r t m e n t o f t h e T r e a s u r y . See 26 
U.S.C. 3 2 4 1 ( d ) . The T i e r I I a n n u a l t a x r a t e f o r 
e m p l o y e r s i s s i g n i f i c a n t l y h i g h e r t h a n t h a t f o r 
e m p l o y e e s . E.g., 71 Fed. Reg. 67, 70 9 (Nov. 22 , 2006) 
(an e m p l o y e r i s t a x e d 12.1 p e r c e n t and an employee 
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i s t a x e d 3.9 p e r c e n t o f t h e e m p l o y e e ' s 
c o m p e n s a t i o n ) . ... " 

CSX T r a n s p . , I n c . v. G a r d n e r , 874 N.E.2d 357, 361-63 ( I n d . C t . 

App. 2 0 0 7 ) . 

M i l l e r r e l i e s on t h e d e c i s i o n i n M a y l i e v. N a t i o n a l R.R.  

P a s s e n g e r C o r p . , 791 F. Supp. 477 (E.D. Pa. 1 9 9 2 ) , and a r g u e s 

t h a t t h e r a i l r o a d - r e t i r e m e n t t a x e s were n o t d e d u c t i b l e f r o m 

h i s g r o s s wages. We a g r e e . I n M a y l i e , t h e r a i l r o a d e mployee 

s u e d h i s e m p l o y e r u n d e r t h e FELA t o r e c o v e r damages f o r an 

i n j u r y he s u f f e r e d t o h i s b a c k d u r i n g t h e c o u r s e o f h i s 

employment. F o l l o w i n g a t r i a l , t h e j u r y r e t u r n e d a v e r d i c t i n 

f a v o r o f t h e employee and awarded him, among o t h e r t h i n g s , 

damages f o r l o s t wages i n t h e amount o f $238 , 000. I n 

a c c o r d a n c e w i t h L i e p e l t , t h e employee was awarded damages f o r 

l o s s o f income b a s e d on a p r o j e c t e d a f t e r - t a x income o f 80 

p e r c e n t o f t h e e m p l o y e e ' s p r o j e c t e d g r o s s i n c o m e . I n 

d e t e r m i n i n g t h e amount o f income t h a t t h e employee w o u l d have 

p a i d i n t a x e s , however, t h e t r i a l c o u r t d i d n o t t a k e i n t o 

a c c o u n t t h e r a i l r o a d - r e t i r e m e n t t a x e s . The e m p l o y e r a r g u e d on 

a p p e a l t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g t o i n c l u d e t h e 

r a i l r o a d - r e t i r e m e n t t a x e s i n t h e e m p l o y e e ' s p r o j e c t e d g r o s s 

income and t h a t t h e e m p l o y e e ' s g r o s s income s h o u l d have been 
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r e d u c e d by 30 p e r c e n t , r a t h e r t h a n by 20 p e r c e n t . M a y l i e , 

s u p r a . 

D u r i n g t h e t r i a l t h e e m p l o y e e ' s c o u n s e l r e p r e s e n t e d t o 

t h e c o u r t t h a t t h e v a l u e o f t h e b e n e f i t s p a c k a g e t h e employee 

l o s t a f t e r h i s i n j u r y was a p p r o x i m a t e l y $13,000 p e r y e a r , i f 

t h e v a l u e o f h i s e v e n t u a l r e t i r e m e n t p e n s i o n was t a k e n i n t o 

a c c o u n t , o r $4,700, i f t h e v a l u e o f t h e p e n s i o n was e x c l u d e d . 

The e m p l o y e r s t i p u l a t e d t o t h e $4,700 f i g u r e f o r t h e p r e s e n t 

v a l u e o f t h e e m p l o y e e ' s b e n e f i t s b u t r e f u s e d t o c o n s i d e r 

i n c l u d i n g t h e amount o f t h e e m p l o y e e ' s l o s t r e t i r e m e n t 

b e n e f i t s . B a s e d on t h i s r e f u s a l , t h e t r i a l c o u r t d e t e r m i n e d 

t h a t t h e $4,700 f i g u r e w o u l d be u s e d t o r e p r e s e n t t h e v a l u e o f 

t h e e m p l o y e e ' s b e n e f i t s and t h a t no d e d u c t i o n w o u l d be a l l o w e d 

f r o m t h e e m p l o y e e ' s g r o s s income f o r t h e r a i l r o a d - r e t i r e m e n t 

t a x e s . M a y l i e , s u p r a . 

R e l y i n g upon L i e p e l t , t h e e m p l o y e r a r g u e d t h a t t h e t r i a l 

c o u r t e r r e d i n r e f u s i n g t o i n c l u d e t h e amount o f t h e r a i l r o a d -

r e t i r e m e n t t a x e s i n t h e e m p l o y e e ' s g r o s s i n c o m e . The d i s t r i c t 

c o u r t a d d r e s s e d t h e i s s u e as f o l l o w s : 

" R a i l r o a d r e t i r e m e n t t a x e s a r e p a i d i n t o a f u n d f r o m 
w h i c h r a i l r o a d r e t i r e m e n t b e n e f i t s a r e p a i d o u t . See 
45 U.S.C. § 2 3 1 n ( a ) . Had p l a i n t i f f c o n t i n u e d w o r k i n g 
u n t i l t h e age o f s i x t y - t w o , and had p l a i n t i f f 
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r e m a i n e d i n d e f e n d a n t ' s employ d u r i n g t h a t t i m e , he 
w o u l d have been e l i g i b l e f o r an a n n u i t y upon h i s 
r e t i r e m e n t , p a i d f r o m t h e f u n d i n t o w h i c h h i s 
r a i l r o a d r e t i r e m e n t t a x e s had been p a i d . See 45 
U.S.C. § 2 3 1 a ( a ) ( 1 ) ( i i ) . I t i s u n d i s p u t e d t h a t 
p l a i n t i f f i s e n t i t l e d t o r e c o v e r t h e v a l u e o f l o s t 
f u t u r e f r i n g e b e n e f i t s . C f . J o n e s & L a u g h l i n S t e e l  
C o r p . v. P f e i f e r , 462 U.S. 523, 534 & n. 12, 103 S. 
C t . 2541, 2549 & n. 12, 76 L. Ed.2d 768 (1984) ( l o s t 
f r i n g e b e n e f i t s ' s h o u l d be i n c l u d e d i n an i d e a l 
e v a l u a t i o n o f t h e w o r k e r ' s l o s s ; ' t h e s e may i n c l u d e , 
i n t e r a l i a , r e t i r e m e n t and p e n s i o n p l a n s ) . I t i s 
l i k e w i s e c l e a r t h a t t h e $4,700 f i g u r e , w h i c h t h e 
p a r t i e s a g r e e d r e p r e s e n t e d t h e v a l u e o f p l a i n t i f f ' s 
b e n e f i t s p a c k a g e , d i d n o t i n c l u d e t h e c o n t i n g e n t 
v a l u e o f p l a i n t i f f ' s p e n s i o n b e n e f i t s . The v a l u e 
t h a t t h e j u r y p l a c e d on p l a i n t i f f ' s l o s t f u t u r e 
wages and b e n e f i t s , t h e r e f o r e , d i d n o t i n c l u d e t h e 
v a l u e o f h i s l o s t r a i l r o a d r e t i r e m e n t p e n s i o n . I t  
w o u l d be i n a p p r o p r i a t e t o d e d u c t f r o m p l a i n t i f f ' s  
l o s t s a l a r y t a x e s t h a t , i n e f f e c t , r e p r e s e n t e d  
p l a i n t i f f ' s c o n t r i b u t i o n t o w a r d a p e n s i o n w i t h o u t  
i n c l u d i n g , as an i t e m o f damages, t h e v a l u e o f t h a t 
p e n s i o n . B e c a u s e d e f e n d a n t d i d n o t c o n s e n t t o 
i n c l u s i o n o f t h e v a l u e o f t h e p e n s i o n as an i t e m o f  
damages, i t was n o t e r r o r t o r e f u s e t o r e d u c e  
p l a i n t i f f ' s l o s t wages by t h e amounts he w o u l d have  
had t o pay i n r a i l r o a d r e t i r e m e n t t a x e s . " 

M a y l i e , 791 F. Supp. a t 487-88 ( e m p h a s i s a d d e d ) . 

H e r e , M i l l e r c o n t e n d s t h a t , b u t f o r h i s n e c k i n j u r y , he 

w o u l d have c o n t i n u e d t o work f o r CSX u n t i l he r e a c h e d 65 y e a r s 

o f age. Had M i l l e r c o n t i n u e d w o r k i n g f o r CSX u n t i l he r e a c h e d 

65, he w o u l d have c o n t i n u e d t o pay t h e r a i l r o a d - r e t i r e m e n t 

t a x e s i n t o t h e r e t i r e m e n t f u n d , and he w o u l d have been 

e n t i t l e d t o a l a r g e r r e t i r e m e n t p e n s i o n a t 65 t h a n t h e p e n s i o n 
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he r e c e i v e d when he r e t i r e d a t age 60. A l t h o u g h M i l l e r was 

e n t i t l e d t o s e e k as p a r t o f h i s damages t h e r e d u c t i o n i n t h e 

v a l u e o f h i s r e t i r e m e n t p e n s i o n , see J o n e s & L a u g h l i n S t e e l  

C o r p v. P f e i f e r , 462 U.S. 523, 534 ( 1 9 8 4 ) , M i l l e r has n o t done 

so i n t h i s c a s e . R a t h e r , he has s i m p l y s o u g h t as damages l o s t 

wages f r o m M a r c h 2003 t h r o u g h h i s 6 5 t h b i r t h d a t e . T h e r e f o r e , 

l i k e t h e c o u r t i n M a y l i e , we c o n c l u d e t h a t i t w o u l d be 

i n a p p r o p r i a t e t o d e d u c t f r o m M i l l e r ' s g r o s s l o s t wages t h e 

amount o f t h e r a i l r o a d - r e t i r e m e n t t a x e s he w o u l d have 

c o n t r i b u t e d t o t h e r e t i r e m e n t f u n d a f t e r M a r c h 2003 t h r o u g h 

h i s 6 5 t h b i r t h d a y when M i l l e r has n o t s o u g h t as p a r t o f h i s 

damages c l a i m t h e r e d u c t i o n i n t h e v a l u e o f h i s r e t i r e m e n t 

p e n s i o n f o r t h a t same p e r i o d . To h o l d o t h e r w i s e w o u l d have 

t h e e f f e c t o f r e q u i r i n g M i l l e r t o c o n t r i b u t e t o a r e t i r e m e n t 

p e n s i o n , t h e f u l l v a l u e o f w h i c h he d i d n o t r e c e i v e . 

T h i s C o u r t ' s d e t e r m i n a t i o n i n t h i s c a s e t h a t t h e 

r a i l r o a d - r e t i r e m e n t t a x e s s h o u l d n o t be d e d u c t e d f r o m M i l l e r ' s 

g r o s s wages t o d e t e r m i n e h i s n e t l o s t wages i s c o n s i s t e n t w i t h 

t h e h o l d i n g s o f o t h e r j u r i s d i c t i o n s t h a t have c o n s i d e r e d t h i s 

i s s u e . See Ramsey v. B u r l i n g t o n N o r t h e r n & S a n t a Fe Ry., 130 

S.W.3d 646 (Mo. C t . App. 2004) ( r e j e c t i n g d e f e n d a n t ' s r e l i a n c e 
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on L i e p e l t and Madore w h i l e r e l y i n g on M a y l i e and h o l d i n g 

t h a t t h e t r i a l c o u r t d i d n o t e r r i n r e f u s i n g t o a d m i t e v i d e n c e 

o f what employee w o u l d have had t o pay i n r a i l r o a d - r e t i r e m e n t 

t a x e s when he d i d n o t s e e k l o s t r e t i r e m e n t b e n e f i t s ) ; N o r f o l k  

S o u t h e r n Ry. v. P e r k i n s , 224 Ga. App. 552 , 481 S.E.2d 545 

(1997) ( h o l d i n g t h a t t h e t r i a l c o u r t d i d n o t e r r i n r e f u s i n g 

t o a l l o w d e f e n d a n t t o show e m p l o y e e ' s n e t income as r e d u c e d by 

t h e amount o f t h e r a i l r o a d - r e t i r e m e n t t a x e s ) ; and N o r f o l k &  

W e s t e r n Ry. v. C h i t t u m , 251 Va. 408 , 4 68 S.E.2d 877 (1996) 

( r e j e c t i n g d e f e n d a n t ' s r e l i a n c e on L i e p e l t and h o l d i n g t h a t 

t h e t r i a l c o u r t d i d n o t e r r i n r e f u s i n g t o d e d u c t t h e 

r a i l r o a d - r e t i r e m e n t t a x e s f r o m e m p l o y e e ' s g r o s s wages i n o r d e r 

t o e s t a b l i s h h i s n e t l o s t w a g e s ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r 

i n r e f u s i n g t o a l l o w CSX t o p r e s e n t e v i d e n c e as t o t h e amount 

o f M i l l e r ' s r a i l r o a d - r e t i r e m e n t t a x e s f o r t h e p u r p o s e s o f 

d e d u c t i n g t h o s e t a x e s f r o m h i s g r o s s wages i n o r d e r t o 

e s t a b l i s h h i s n e t l o s t wages. 

V. The L I A C l a i m 

CSX n e x t a r g u e s t h a t i t was e n t i t l e d t o a JML on M i l l e r ' s 

L I A c l a i m . The FELA p r o v i d e s i n p a r t : 
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" E v e r y common c a r r i e r by r a i l r o a d w h i l e e n g a g i n g i n 
commerce between any o f t h e s e v e r a l S t a t e s o r 
T e r r i t o r i e s , o r between any o f t h e S t a t e s and 
T e r r i t o r i e s , ... s h a l l be l i a b l e i n damages t o any 
p e r s o n s u f f e r i n g i n j u r y w h i l e he i s e m p l o y e d by s u c h 
c a r r i e r i n s u c h commerce, ... f o r s u c h i n j u r y o r 
d e a t h r e s u l t i n g i n w h o l e o r i n p a r t f r o m t h e 
n e g l i g e n c e o f any o f t h e o f f i c e r s , a g e n t s , o r 
em p l o y e e s o f s u c h c a r r i e r , o r by r e a s o n o f any 
d e f e c t o r i n s u f f i c i e n c y , due t o i t s n e g l i g e n c e , i n 
i t s ... m a c h i n e r y ... o r o t h e r e q u i p m e n t . 

f l f l 

" I n a l l a c t i o n s on and a f t e r A p r i l 22, 1908 b r o u g h t 
a g a i n s t any s u c h common c a r r i e r by r a i l r o a d u n d e r o r 
by v i r t u e o f any o f t h e p r o v i s i o n s o f t h i s c h a p t e r 
t o r e c o v e r damages f o r p e r s o n a l i n j u r i e s t o an 
em p l o y e e , o r where s u c h i n j u r i e s have r e s u l t e d i n 
h i s d e a t h , t h e f a c t t h a t t h e employee may have been 
g u i l t y o f c o n t r i b u t o r y n e g l i g e n c e s h a l l n o t b a r a 
r e c o v e r y , b u t t h e damages s h a l l be d i m i n i s h e d by t h e 
j u r y i n p r o p o r t i o n t o t h e amount o f n e g l i g e n c e 
a t t r i b u t a b l e t o s u c h e m p l o y e e : P r o v i d e d , That no 
s u c h employee who may be i n j u r e d o r k i l l e d s h a l l be 
h e l d t o have been g u i l t y o f c o n t r i b u t o r y n e g l i g e n c e 
i n any c a s e where t h e v i o l a t i o n by s u c h common 
c a r r i e r o f any s t a t u t e e n a c t e d f o r t h e s a f e t y o f 
e m p l o y e e s c o n t r i b u t e d t o t h e i n j u r y o r d e a t h o f s u c h 
e m p l o y e e . " 

45 U.S.C. §§ 51 & 53. P u r s u a n t t o t h e FELA, a r a i l r o a d owes 

i t s e m p l o y e e s a d u t y t o p r o v i d e a s a f e w o r k p l a c e . G l a s s v.  

B i r m i n g h a m S o u t h e r n R.R., 905 So. 2d 789 ( A l a . 2 0 0 4 ) . T h i s 

d u t y i s more e x p a n s i v e t h a n t h e g e n e r a l d u t y t o use r e a s o n a b l e 

c a r e . Ex p a r t e W i l l i a m s , 554 So. 2d 440 ( A l a . 1 9 8 9 ) ( J o n e s , 
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J . , d i s s e n t i n g ) . I n o r d e r t o r e c o v e r u n d e r a FELA c l a i m 

a l l e g i n g n e g l i g e n c e , t h e p l a i n t i f f must p r o v e t h e e x i s t e n c e o f 

a d u t y , a b r e a c h o f t h a t d u t y , c a u s a t i o n , and damage. G l a s s , 

s u p r a ; C o n s o l i d a t e d R a i l C o r p . v. G o t t s h a l l , 512 U.S. 532, 542 

( 1 9 9 4 ) . A r e l a x e d s t a n d a r d o f c a u s a t i o n has been a p p l i e d 

u n d e r t h e FELA. "'Under t h i s s t a t u t e t h e t e s t o f a j u r y c a s e 

i s s i m p l y w h e t h e r t h e p r o o f s j u s t i f y w i t h r e a s o n t h e 

c o n c l u s i o n t h a t e m p l o y e r n e g l i g e n c e p l a y e d any p a r t , e ven t h e 

s l i g h t e s t , i n p r o d u c i n g t h e i n j u r y o r d e a t h f o r w h i c h damages 

a r e s o u g h t . ' " G o t t s h a l l , 512 U.S. a t 543 ( q u o t i n g R o g e r s v.  

M i s s o u r i P a c i f i c R.R., 352 U.S. 500, 506 ( 1 9 5 7 ) ) . 

T h i s C o u r t has s t a t e d : 

"The FELA was e n a c t e d i n 1908 i n o r d e r t o 
p r o v i d e r a i l r o a d e m p l o y e e s a remedy f o r i n j u r i e s and 
d e a t h r e s u l t i n g f r o m a c c i d e n t s on i n t e r s t a t e 
r a i l r o a d s . C o n s o l i d a t e d R a i l C o r p . v. G o t t s h a l l , 
512 U.S. 532, 542, 114 S.Ct. 2396, 129 L. Ed 2d 427 
( 1 9 9 4 ) . C o n g r e s s e n a c t e d t h e FELA b e c a u s e o f i t s 
f r u s t r a t i o n w i t h r a i l c o m p a n i e s ' e v a d i n g l i a b i l i t y 
t o t h e i r e m p l o y e e s f o r s u c h i n j u r i e s and d e a t h ; 
c o n s e q u e n t l y , t h e FELA s t r i p s s u c h an e m p l o y e r o f 
many o f i t s common-law d e f e n s e s . R o g e r s v. M i s s o u r i  
P a c . R.R., 352 U.S. 500, 507-08, 77 S.Ct. 443, 1 L. 
Ed. 2d 493 (1 957 ) . W h i l e t h e FELA i s t o be 
c o n s t r u e d l i b e r a l l y , i t i s n o t a w o r k e r s ' 
c o m p e n s a t i o n s t a t u t e , G o t t s h a l l , 512 U.S. a t 543, 
114 S.Ct. 2396, n o r does t h e FELA r e n d e r an e m p l o y e r 
an i n s u r e r o f t h e s a f e t y o f i t s e m p l o y e e s . A t l a n t i c  
C o a s t L i n e R.R. v. D i x o n , 189 F.2d 525, 526 ( 5 t h 
C i r . 1 9 5 1 ) . 
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" D e s p i t e t h e l i b e r a l manner i n w h i c h t h e FELA i s 
t o be c o n s t r u e d , ' [ t ] h e b a s i s o f t h e e m p l o y e r ' s 
l i a b i l i t y i s i t s n e g l i g e n c e , n o t t h e mere f a c t t h a t 
t h e i n j u r y o c c u r r e d . ' D i x o n , 189 F.2d a t 527; see 
a l s o L o u i s v i l l e & N a s h v i l l e R.R. v. G r e e n , 255 A l a . 
642 , 644 , 53 So. 2d 358, 359 ( 1 9 5 1 ) . 'Employer 
n e g l i g e n c e r e m a i n s a p r e r e q u i s i t e t o l i a b i l i t y . ' 
S o t o v. S o u t h e r n P a c . T r a n s p . Co., 644 F.2d 1147, 
1148 ( 5 t h C i r . 1 9 8 1 ) . " 

G l a s s , 905 So. 2d a t 793. 

The L I A p r o v i d e s t h a t " [ a ] r a i l r o a d c a r r i e r may use o r 

a l l o w t o be u s e d a l o c o m o t i v e o r t e n d e r on i t s r a i l r o a d l i n e 

o n l y when t h e l o c o m o t i v e o r t e n d e r and i t s p a r t s and 

a p p u r t e n a n c e s ... a r e i n p r o p e r c o n d i t i o n and s a f e t o o p e r a t e 

w i t h o u t u n n e c e s s a r y d a n g e r o f p e r s o n a l i n j u r y . " 49 U.S.C. § 

2 0 7 0 1 ( 1 ) . As m e n t i o n e d i n n o t e 1 above, t h e L I A does n o t 

p r o v i d e a c a u s e o f a c t i o n t o i n j u r e d r a i l r o a d e m p l o y e e s , 

r a t h e r " [ i ] t m e r e l y makes v i o l a t i o n o f i t s p r o h i b i t i o n s 

' u n l a w f u l . ' " U r i e v. Thompson, 337 U.S. 163, 188 ( 1 9 4 9 ) . The 

L I A s u p p l e m e n t s t h e FELA by i m p o s i n g on i n t e r s t a t e r a i l r o a d s 

"'an a b s o l u t e and c o n t i n u i n g d u t y ' t o p r o v i d e s a f e e q u i p m e n t . " 

U r i e , 337 U.S. a t 188. The L I A i m p o s e s a " b r o a d d u t y t o keep 

a l l p a r t s and a p p u r t e n a n c e s o f i t s l o c o m o t i v e s i n p r o p e r 

c o n d i t i o n and s a f e t o o p e r a t e w i t h o u t u n n e c e s s a r y p e r i l t o 

l i f e o r l i m b McGinn v. B u r l i n g t o n N o r t h e r n R.R., 102 
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F.3d 295, 299 ( 7 t h C i r . 1996) ( c i t i n g L i l l y v. G r a n d T r u n k  

W e s t e r n R.R., 317 U.S. 481 ( 1 9 4 3 ) ) . The L I A " d i s p e n s e [ s ] ... 

w i t h t h e n e c e s s i t y o f p r o v i n g ... n e g l i g e n c e ... i n c e r t a i n 

c l a s s e s o f [FELA] s u i t s . " U r i e , 337 U.S. a t 189-90. See a l s o 

C r a n e v. C e d a r R a p i d s & Iowa C i t y Ry., 395 U.S. 164, 166 

( 1 9 6 9 ) . Thus, r a i l r o a d e m p l o y e r s a r e s t r i c t l y l i a b l e f o r 

i n j u r i e s r e s u l t i n g f r o m v i o l a t i o n s o f t h e L I A . L i l l y , s u p r a ; 

M c G i n n , s u p r a . 

A p l a i n t i f f may e s t a b l i s h a v i o l a t i o n o f t h e L I A by 

d e m o n s t r a t i n g : (1) t h a t t h e r a i l r o a d e m p l o y e r b r e a c h e d i t s 

" b r o a d d u t y t o keep a l l p a r t s and a p p u r t e n a n c e s o f i t s 

l o c o m o t i v e s i n p r o p e r c o n d i t i o n and s a f e t o o p e r a t e w i t h o u t 

u n n e c e s s a r y p e r i l t o l i f e o r l i m b , " o r (2) t h a t t h e r a i l r o a d 

e m p l o y e r has f a i l e d t o c o m p l y w i t h r e g u l a t i o n s i s s u e d by t h e 

FRA. M c G i n n , 102 F.3d a t 2 99 ( c i t i n g Mosco v. B a l t i m o r e &  

O h i o R.R., 817 F. 2d 1088, 1091 ( 4 t h C i r . 1 9 8 7 ) ) . The FELA 

c a u s a t i o n s t a n d a r d i s a p p l i c a b l e i n an a c t i o n a l l e g i n g a 

v i o l a t i o n o f t h e L I A . G r e e n v. R i v e r T e r m i n a l Ry., 763 F.2d 

805 ( 6 t h C i r . 1 9 8 5 ) . Thus, a p l a i n t i f f need e s t a b l i s h o n l y 

t h a t t h e d e f e n d a n t ' s v i o l a t i o n o f t h e L I A " ' p l a y e d any p a r t , 

e v en t h e s l i g h t e s t , i n p r o d u c i n g t h e i n j u r y o r d e a t h f o r w h i c h 
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damages a r e s o u g h t . ' " G o t t s h a l l , 512 U.S. a t 543 ( q u o t i n g 

Rogus, 35 U.S. a t 5 0 6 ) . F i n a l l y , c o n t r i b u t o r y n e g l i g e n c e i s 

n o t a d e f e n s e t o a L I A c l a i m . G a r c i a v. B u r l i n g t o n N o r t h e r n  

R.R., 818 F.2d 713, 715 ( 1 0 t h C i r . 1 9 8 7 ) . 

M i l l e r a l l e g e d t h a t CSX v i o l a t e d t h e L I A by u s i n g 

l o c o m o t i v e s on i t s l i n e s t h e p a r t s and a p p u r t e n a n c e s o f w h i c h 

were n o t i n p r o p e r c o n d i t i o n and s a f e t o o p e r a t e w i t h o u t 

u n n e c e s s a r y d a n g e r o f p e r s o n a l i n j u r y b e c a u s e , he a l l e g e d , CSX 

f a i l e d t o e n s u r e t h a t t h e l o c o m o t i v e cab s e a t s were " s e c u r e l y 

mounted and b r a c e d . " We n o t e t h a t a cab s e a t , w h i c h i s 

p r e s c r i b e d by f e d e r a l r e g u l a t i o n , 49 C.F.R. § 2 2 9 . 1 1 9 ( a ) , i s 

a l o c o m o t i v e p a r t and a p p u r t e n a n c e . See O g l e s b y v. S o u t h e r n  

P a c i f i c T r a n s p . Co., 6 F.3d 603 ( 9 t h C i r . 1 9 9 3 ) . F u r t h e r , 49 

C.F.R. § 229.119(a) r e q u i r e s t h a t cab s e a t s be " s e c u r e l y 

mounted and b r a c e d . " 

CSX i n i t i a l l y a r g u e s t h a t M i l l e r f a i l e d t o e s t a b l i s h t h a t 

i t v i o l a t e d § 229.119(a) by p r o v i n g t h a t i t f a i l e d t o p r o v i d e 

" s e c u r e l y mounted and b r a c e d " cab s e a t s i n i t s l o c o m o t i v e s . 

CSX r e l i e s upon t h e d e c i s i o n i n S a n d s t r o m v. C h i c a g o & N o r t h  

W e s t e r n T r a n s p . Co., 907 F.2d 839 ( 8 t h C i r . 1 9 9 0 ) , i n w h i c h 

t h e c o u r t a f f i r m e d a JML on a L I A c l a i m a l l e g i n g a v i o l a t i o n 
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o f § 2 2 9 . 1 1 9 ( a ) , c o n c l u d i n g t h a t t h e cab s e a t s were n o t 

r e q u i r e d t o be " f i x e d i n p l a c e " o r " i m m o v a b l e . " 

I n S a n d s t r o m , t h e p l a i n t i f f was s e a t e d i n t h e r e a r s e a t 

o f two s i d e - m o u n t e d s e a t s o f t h e cab o f a l o c o m o t i v e t h a t was 

p u s h i n g a snowplow when t h e snowplow d e r a i l e d and jumped t h e 

t r a c k s , c a r r y i n g t h e l o c o m o t i v e w i t h i t . The p l a i n t i f f 

a t t e m p t e d t o b r a c e h i m s e l f by g r a b b i n g t h e s e a t i n f r o n t o f 

him b u t t h e s e a t moved f o r w a r d , c a u s i n g t h e p l a i n t i f f t o 

s u f f e r s e r i o u s i n j u r i e s . S a n d s t r o m , s u p r a . 

The p l a i n t i f f a r g u e d on a p p e a l t h a t t h e t r i a l c o u r t e r r e d 

i n r e f u s i n g t o s u b m i t t h e c l a i m t o t h e j u r y b e c a u s e , he s a i d , 

t h e f o r w a r d movement o f t h e s e a t upon t h e d e r a i l m e n t i t s e l f 

was s u f f i c i e n t e v i d e n c e f r o m w h i c h t h e t r i a l c o u r t c o u l d have 

f o u n d a v i o l a t i o n o f § 2 2 9 . 1 1 9 ( a ) . The U n i t e d S t a t e s C o u r t o f 

A p p e a l s f o r t h e E i g h t h C i r c u i t d i s a g r e e d , s t a t i n g : 

"The mere f a c t t h a t t h e s e a t moved f o r w a r d upon t h e 
d e r a i l m e n t w o u l d n o t i t s e l f show t h a t t h e s e a t was 
n o t ' s e c u r e l y mounted and b r a c e d . ' The l a t t e r 
r e q u i r e m e n t does n o t mean ' f i x e d i n p l a c e ' o r 
'immovable,' b u t o n l y t h a t t h e s e a t be s e c u r e l y 
a t t a c h e d and s u p p o r t e d . I n d e e d , t h e r e c o r d 
i n d i c a t e s t h a t t h e s e a t s were d e s i g n e d t o be m ovable 
f o r w a r d and b a c k w a r d b e c a u s e s u c h s e a t movement was 
n e c e s s a r y t o e n a b l e t h e o c c u p a n t t o p o s i t i o n h i m s e l f 
t o l o o k t h r o u g h t h e windows o f t h e c a b . 
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"[The p l a i n t i f f ] i n t r o d u c e d no e v i d e n c e t h a t t h e 
s e a t i n f r o n t o f him was n o t ' s e c u r e l y mounted and 
b r a c e d . ' B e c a u s e o f t h e l a c k o f s u c h e v i d e n c e , t h e 
d i s t r i c t c o u r t j u s t i f i a b l y r e f u s e d t o s u b m i t t h a t 
i s s u e t o t h e j u r y . " 

907 F.2d a t 840-41. 

S a n d s t r o m i s d i s t i n g u i s h a b l e f r o m t h e p r e s e n t c a s e . 

T h e r e , t h e p l a i n t i f f ' s a l l e g e d v i o l a t i o n o f § 229 . 1 1 9 9 ( a ) was 

b a s e d on t h e f a c t t h a t t h e s e a t moved f o r w a r d d u r i n g a 

d e r a i l m e n t . However, t h e E i g h t h C i r c u i t C o u r t o f A p p e a l s 

p o i n t e d o u t t h a t t h e s e a t s were d e s i g n e d t o move f o r w a r d and 

b a c k w a r d and t h a t t h e r e q u i r e m e n t t h a t t h e s e a t s be " s e c u r e l y 

mounted and b r a c e d " d i d n o t r e q u i r e t h e s e a t s t o be " f i x e d i n 

p l a c e " o r " i m m o v a b l e . " The c o u r t c o n c l u d e d t h a t t h e p l a i n t i f f 

o f f e r e d no e v i d e n c e i n d i c a t i n g t h a t t h e s e a t by w h i c h he was 

i n j u r e d was n o t " s e c u r e l y mounted and b r a c e d " b e y o n d t h e f a c t 

t h a t t h e s e a t moved f o r w a r d d u r i n g t h e d e r a i l m e n t . A l t h o u g h 

t h e s e a t s i n t h e p r e s e n t c a s e a r e s i d e - m o u n t e d w a l l s e a t s 

d e s i g n e d t o move f o r w a r d and b a c k w a r d l i k e t h e s e a t s i n 

S a n d s t r o m , M i l l e r ' s L I A c l a i m i s n o t b a s e d on t h e f o r w a r d - a n d -

backward-movement d e s i g n o f t h e s e a t . R a t h e r , M i l l e r 

c o n t e n d s and has p r e s e n t e d e v i d e n c e t o t h e e f f e c t t h a t t h e 

s e a t s were n o t " s e c u r e l y mounted and b r a c e d " b e c a u s e t h e 

67 



1071507 

t r a c k - m o u n t i n g s y s t e m s f o r t h e s e a t s had e r o d e d , w h i c h c a u s e d 

t h e s e a t s t o be " l o o s e " and t o " w o b b l e , " " s h a k e , " and " s a g . " 

I t w o u l d be d i f f i c u l t t o comprehend t h a t cab s e a t s t h a t were 

" l o o s e , " c a u s i n g them t o " w o b b l e , " " s h a k e , " and " s a g , " c o u l d 

be s a i d t o have been " s e c u r e l y mounted and b r a c e d " as r e q u i r e d 

by § 2 2 9 . 1 1 9 ( a ) . A c c o r d i n g l y , we c o n c l u d e t h a t M i l l e r has 

e s t a b l i s h e d a v i o l a t i o n o f § 2 2 9 . 1 1 9 ( a ) . 

We n e x t must d e t e r m i n e w h e t h e r a j u r y q u e s t i o n e x i s t e d as 

t o w h e t h e r CSX's v i o l a t i o n o f § 2 2 9 . 1 1 9 ( a ) " ' p l a y e d any p a r t , 

e ven t h e s l i g h t e s t , i n p r o d u c i n g ' " M i l l e r ' s n eck i n j u r y . 

G o t t s h a l l , 512 U.S. a t 543. M i l l e r p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t he was r e g u l a r l y e x p o s e d t o s i d e - m o u n t e d s e a t s 

t h a t were l o o s e , u n s t a b l e , and n o t s e c u r e b e c a u s e o f wear t o 

t h e t r a c k - m o u n t i n g s y s t e m , w h i c h i n t u r n c a u s e d t h e s e a t s t o 

" w o b b l e " and " s h a k e . " The r e c o r d a l s o i n d i c a t e s t h a t t h e 

t r a c k - m o u n t i n g s y s t e m f o r t h e J a g g e r s e a t s , w h i c h were 

i n s t a l l e d i n t h e l o c o m o t i v e s i n t h e e a r l y 1990s, w o u l d a l s o 

wear, c a u s i n g t h o s e s e a t s t o become u n s t a b l e and t o s h a k e . 

M i l l e r p r e s e n t e d e x p e r t t e s t i m o n y f r o m Dr. K r e s s , a 

b i o m e c h a n i c a l e n g i n e e r , and f r o m Dr. K e l l e y , an o c c u p a t i o n a l -

m e d i c i n e s p e c i a l i s t . Dr. K r e s s t e s t i f i e d t h a t t h e s e a t s u s e d 
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by CSX were i n a p p r o p r i a t e f o r t h e s h o c k - f i l l e d c o n d i t i o n s 

a b o a r d t h e l o c o m o t i v e s and t h a t t h o s e c o n d i t i o n s were f u r t h e r 

e x a c e r b a t e d by cab s e a t s t h a t were n o t s e c u r e l y mounted and 

b r a c e d . Dr. K e l l e y t e s t i f i e d t h a t t h e r e i s a w i d e l y 

r e c o g n i z e d r e l a t i o n s h i p b e t ween s h o c k f o r c e s and c e r v i c a l 

d e g e n e r a t i o n . He s t a t e d t h a t r a i l r o a d p e r s o n n e l who work 

a b o a r d t r a i n s and who a r e e x p o s e d t o v i b r a t i n g f o r c e s a r e more 

l i k e l y t o s u f f e r n e c k d i s o r d e r s t h a n p e o p l e n o t e x p o s e d t o 

s u c h f o r c e s a b o a r d t r a i n s . Dr. K e l l e y o p i n e d t h a t l o o s e 

l o c o m o t i v e s e a t s i n c r e a s e movement f o r t h e e m p l o y e e , w h i c h 

t e n d s t o a m p l i f y t h e s h o c k f o r c e s a b o a r d t h e l o c o m o t i v e s . 

F i n a l l y , Dr. K e l l e y c o n c l u d e d t h a t M i l l e r ' s work h i s t o r y w i t h 

CSX and h i s w o r k i n g c o n d i t i o n s a b o a r d t h e l o c o m o t i v e s were 

s i g n i f i c a n t f a c t o r s i n c a u s i n g h i s d e g e n e r a t i v e d i s k d i s e a s e . 

M i l l e r began e x p e r i e n c i n g n eck p a i n i n 2001. I n i t i a l l y , 

M i l l e r ' s n e ck p a i n w o u l d s u b s i d e a t t h e end o f a r u n when he 

g o t o f f t h e l o c o m o t i v e and r e s t e d . However, t h e p a i n w o u l d 

r e t u r n on h i s n e x t r u n when he was a g a i n e x p o s e d t o t h e s e a t s 

and t o t h e t r a u m a t i c f o r c e s on t h e l o c o m o t i v e . The neck p a i n 

e v e n t u a l l y became c o n s t a n t and p a i n began r a d i a t i n g down h i s 

r i g h t arm. An MRI r e v e a l e d t h a t M i l l e r s u f f e r e d f r o m 
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d e g e n e r a t i v e d i s k d i s e a s e . M i l l e r i n i t i a l l y had a good 

r e s p o n s e t o s u r g e r y p e r f o r m e d by Dr. Raymon t o de c o m p r e s s a 

n e r v e r o o t and t o f u s e t h e c e r v i c a l v e r t e b r a e ; however, once 

M i l l e r r e t u r n e d t o work and was e x p o s e d t o t h e s e a t s and t h e 

t r a u m a t i c f o r c e s a b o a r d t h e l o c o m o t i v e s he a g a i n began 

e x p e r i e n c i n g symptoms. As s t a t e d a b ove, M i l l e r e v e n t u a l l y 

d e c i d e d t o r e t i r e f r o m CSX b e c a u s e he c o u l d no l o n g e r t o l e r a t e 

t h e n e c k p a i n he e x p e r i e n c e d w h i l e a b o a r d t h e l o c o m o t i v e s . 

Dr. Raymon t e s t i f i e d t h a t r e p e t i t i v e t r a u m a c o n t r i b u t e s 

t o d e g e n e r a t i v e d i s k d i s e a s e . Dr. Raymon t e s t i f i e d t h a t 

M i l l e r ' s w o r k i n g c o n d i t i o n s c o n t r i b u t e d t o t h e d e g e n e r a t i v e 

d i s k d i s e a s e , s t a t i n g s p e c i f i c a l l y t h a t M i l l e r ' s w o r k i n g 

c o n d i t i o n s a b o a r d t h e f r e i g h t t r a i n s " a g g r a v a t e d o r 

p r e c i p i t a t e d h i s symptoms" and " c o n t r i b u t e d t o h i s c l i n i c a l 

p r e s e n t a t i o n and symptoms." 

V i e w i n g t h e e v i d e n c e , as we must, i n a l i g h t most 

f a v o r a b l e t o M i l l e r , and d r a w i n g s u c h i n f e r e n c e s as t h e j u r y 

w o u l d have been f r e e t o draw, W a d d e l l & Reed, s u p r a , we 

c o n c l u d e t h a t a j u r y q u e s t i o n e x i s t e d as t o w h e t h e r CSX's 

v i o l a t i o n o f § 229.119(a) p l a y e d "'any p a r t , even t h e 

s l i g h t e s t ' " i n p r o d u c i n g M i l l e r ' s n e c k i n j u r y . G o t t s h a l l , 512 
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U.S. a t 543. We t h e r e f o r e c o n c l u d e t h a t t h e t r i a l c o u r t d i d 

n o t e r r i n d e n y i n g CSX's m o t i o n f o r a p r e v e r d i c t JML. 

V I . F o r e s e e a b i l i t y 

CSX n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n r e f u s i n g t o 

i n s t r u c t t h e j u r y on t h e e l e m e n t o f f o r e s e e a b i l i t y . I n 

L o u i s v i l l e & N o r t h e r n R.R. v. D o l l a r , 294 A l a . 276, 314 So. 2d 

867 ( 1 9 7 5 ) , t h e t r i a l c o u r t e n t e r e d a judgment on t h e j u r y ' s 

v e r d i c t i n f a v o r o f t h e p l a i n t i f f on h i s FELA c l a i m . The 

r a i l r o a d e m p l o y e r a p p e a l e d , a r g u i n g t h a t t h e t r i a l c o u r t e r r e d 

i n r e f u s i n g t o c h a r g e t h e j u r y on t h e e l e m e n t o f 

f o r e s e e a b i l i t y . L i k e CSX i n t h i s c a s e , t h e r a i l r o a d e m p l o y e r 

i n D o l l a r r e l i e d on G a l l i c k v. B a l t i m o r e & Ohio R.R., 372 U.S. 

108 ( 1 9 6 3 ) , w h i c h h e l d t h a t r e a s o n a b l e f o r e s e e a b i l i t y i s an 

" e s s e n t i a l e l e m e n t " i n a FELA c a s e . A c k n o w l e d g i n g t h a t 

f o r e s e e a b i l i t y i s an e l e m e n t o f a FELA n e g l i g e n c e c l a i m , t h i s 

C o u r t n e v e r t h e l e s s c o n c l u d e d t h a t G a l l i c k d i d n o t r e q u i r e a 

c h a r g e on t h e e l e m e n t o f f o r e s e e a b i l i t y b e c a u s e a p r o p e r 

n e g l i g e n c e c h a r g e encompasses t h e e l e m e n t o f f o r e s e e a b i l i t y . 

T h i s C o u r t s t a t e d : 

"The [ U n i t e d S t a t e s ] Supreme C o u r t [ i n G a l l i c k ] 
t h u s p r o p e r l y d e f i n e d n e g l i g e n c e and admeasurement 
o f t h e d u t y o f t h e d e f e n d a n t i n t e r m s o f a c t s o r 
o m i s s i o n s o f t h e r e a s o n a b l y p r u d e n t p e r s o n u n d e r 
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l i k e c i r c u m s t a n c e s . Such d e f i n i t i o n and 
admeasurement o f d u t y encompasses t h e e l e m e n t s o f 
f o r e s e e a b i l i t y w i t h o u t t h e use o f t h e words 
' a n t i c i p a t e ' o r ' f o r e s e e a b l e . ' T h i s i s a l s o t r u e o f 
t h e f o l l o w i n g o r a l c h a r g e , g i v e n by t h e t r i a l c o u r t 
i n t h i s c a s e : 

"'... W e l l , n e g l i g e n c e i s s i m p l y t h e 
f a i l u r e t o use due c a r e u n d e r t h e 
c i r c u m s t a n c e s . Now, t h e l a w s a y s a p e r s o n 
i s n e g l i g e n t i f he does s o m e t h i n g t h a t a 
r e a s o n a b l e p r u d e n t p e r s o n w o u l d n o t 
o r d i n a r i l y do u n d e r t h e same o r s i m i l a r 
c i r c u m s t a n c e s , o r t h a t a p e r s o n i s 
n e g l i g e n t i f he f a i l s t o do t h a t w h i c h a 
r e a s o n a b l e p r u d e n t p e r s o n w o u l d do u n d e r 
t h e same o r s i m i l a r c i r c u m s t a n c e s . So, I 
w o u l d s a y t o you i n t h i s c a s e t h a t t h e g i s t 
o f t h i s c a s e r e a l l y i s a q u e s t i o n o f 
n e g l i g e n c e . I f t h e r e ' s no n e g l i g e n c e , 
t h e n , o f c o u r s e , t h e P l a i n t i f f w o u l d have 
no r i g h t t o r e c o v e r . ...'" 

294 A l a . a t 280, 314 So. 2d a t 870. 

The t r i a l c o u r t c h a r g e d t h e j u r y on n e g l i g e n c e as 

f o l l o w s i n t h i s c a s e : 

"Now, I u s e d t h e t e r m ' n e g l i g e n c e , ' L a d i e s and 
G e n t l e m e n , and n e g l i g e n c e s i m p l y i s t h e f a i l u r e t o 
use r e a s o n a b l e c a r e . R e a s o n a b l e c a r e i s t h a t d e g r e e 
o f c a r e t h a t a r e a s o n a b l y c a r e f u l p e r s o n w o u l d use 
u n d e r l i k e c i r c u m s t a n c e s . N e g l i g e n c e may c o n s i s t i n 
d o i n g s o m e t h i n g t h a t a r e a s o n a b l y c a r e f u l p e r s o n 
w o u l d n o t do u n d e r t h e c i r c u m s t a n c e s o r i n f a i l i n g 
t o do s o m e t h i n g t h a t a r e a s o n a b l y c a r e f u l p e r s o n 
w o u l d do u n d e r l i k e c i r c u m s t a n c e s . " 

The j u r y c h a r g e on n e g l i g e n c e i n t h i s c a s e i s s u b s t a n t i a l l y 

s i m i l a r t o t h e n e g l i g e n c e c h a r g e g i v e n i n D o l l a r ; t h e r e f o r e , 
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i t a d e q u a t e l y encompasses t h e e l e m e n t o f f o r e s e e a b i l i t y . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t e r r i n 

r e f u s i n g t o g i v e CSX's r e q u e s t e d c h a r g e s on f o r e s e e a b i l i t y . 

V I I . M i s c e l l a n e o u s J u r y C h a r g e s 

CSX n e x t c o n t e n d s t h a t t h e t r i a l c o u r t c o m m i t t e d 

r e v e r s i b l e e r r o r i n s e v e r a l o f i t s o t h e r i n s t r u c t i o n s t o t h e 

j u r y . 

F i r s t , CSX a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g 

t o i n s t r u c t t h e j u r y t h a t CSX was n o t r e q u i r e d t o f u r n i s h i t s 

e m p l o y e e s w i t h t h e l a t e s t , b e s t , o r most p e r f e c t e q u i p m e n t 

a v a i l a b l e and t h a t i t s h o u l d n o t be h e l d l i a b l e f o r c o n t i n u i n g 

t o use e q u i p m e n t a f t e r l a t e r i m p r o v e m e n t s had been d i s c o v e r e d , 

p r o v i d e d t h e p l a i n t i f f had a r e a s o n a b l y s a f e p l a c e t o work. 

The t r i a l c o u r t s u b s t a n t i a l l y gave t h i s c h a r g e , s t a t i n g : 

"The e x t e n t o f t h e D e f e n d a n t ' s d u t y was t o 
e x e r c i s e r e a s o n a b l e c a r e u n d e r t h e c i r c u m s t a n c e s a t 
t h e t i m e and p l a c e i n q u e s t i o n t o p r o v i d e t h e 
P l a i n t i f f a r e a s o n a b l y s a f e p l a c e t o work. 

"Now, u n d e r t h e l a w t h e D e f e n d a n t had a d u t y t o 
use r e a s o n a b l e c a r e t o p r o v i d e t h e P l a i n t i f f w i t h 
r e a s o n a b l y s a f e and s u i t a b l e t o o l s , a p p l i a n c e s and 
m a c h i n e r y w i t h w h i c h he was t o do h i s work. 
A p p l i a n c e s , i n o r d e r t o be r e a s o n a b l y s a f e and 
s u i t a b l e , need n o t n e c e s s a r i l y be t h e l a t e s t o r t h e 
b e s t w h i c h c o u l d have been p r o v i d e d t o do t h e work." 

C o n s e q u e n t l y , we f i n d no e r r o r as t o t h i s c l a i m . 
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N e x t , CSX a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n f a i l i n g t o 

i n s t r u c t t h e j u r y t h a t i t was n o t t o r e t u r n a v e r d i c t i n f a v o r 

o f M i l l e r s i m p l y b e c a u s e he had been i n j u r e d . The t r i a l c o u r t 

i n s t r u c t e d t h e j u r y as f o l l o w s : 

" [ I ] n o r d e r t o r e c o v e r u n d e r [ t h e FELA n e g l i g e n c e 
c l a i m ] , t h e p l a i n t i f f must p r o v e by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h e f o l l o w i n g : Number 1, t h a t t h e 
D e f e n d a n t was n e g l i g e n t i n one o r more o f t h e 
p a r t i c u l a r s c l a i m s . And Number 2, t h a t t h e 
D e f e n d a n t ' s n e g l i g e n c e p r o x i m a t e l y c a u s e d i n w h o l e 
o r i n p a r t some i n j u r y and c o n s e q u e n t damages 
s u s t a i n e d by t h e p l a i n t i f f [ I ] f you a r e n o t 
s a t i s f i e d f r o m t h e e v i d e n c e o r t h e P l a i n t i f f has n o t 
met h i s b u r d e n by a p r e p o n d e r a n c e o f t h e e v i d e n c e , 
t h a t t h e n e g l i g e n c e o f t h e D e f e n d a n t p r o x i m a t e l y 
c a u s e d i n w h o l e o r i n p a r t some i n j u r y and 
c o n s e q u e n t damage t o t h e P l a i n t i f f , t h e n y o u r 
v e r d i c t s h o u l d be f o r t h e D e f e n d a n t . 

f l 

"The D e f e n d a n t , however, was n o t a g u a r a n t o r o r 
i n s u r e r o f t h e s a f e t y o f t h e w o r k p l a c e . The e x t e n t 
o f t h e D e f e n d a n t ' s d u t y was t o e x e r c i s e r e a s o n a b l e 
c a r e u n d e r t h e c i r c u m s t a n c e s a t t h e t i m e and p l a c e 
i n q u e s t i o n t o p r o v i d e t h e P l a i n t i f f a r e a s o n a b l y 
s a f e p l a c e t o work. 

f l 

" I f ... t h e p r e p o n d e r a n c e o f t h e e v i d e n c e does 
no t s u p p o r t t h e P l a i n t i f f ' s c l a i m u n d e r t h e FELA f o r 
n e g l i g e n c e , t h e n y o u r v e r d i c t w o u l d be f o r t h e 
D e f e n d a n t on t h i s c l a i m t h e n you s h o u l d n e x t 
c o n s i d e r t h e P l a i n t i f f ' s c l a i m u n d e r t h e L o c o m o t i v e 
I n s p e c t i o n A c t . 

f l 
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" I f you s h o u l d f i n d f r o m a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t t h e D e f e n d a n t d i d v i o l a t e t h e 
p r o v i s i o n s o f t h e L o c o m o t i v e I n s p e c t i o n A c t o r [§ 
2 2 9 . 1 1 9 ( a ) ] as a l l e g e d by t h e P l a i n t i f f , and t h a t 
t h e v i o l a t i o n was a p r o x i m a t e c a u s e i n w h o l e o r i n 
p a r t i n b r i n g i n g a b o u t o r a c t u a l l y c a u s i n g t h e 
P l a i n t i f f ' s i n j u r i e s , t h e n t h e P l a i n t i f f i s e n t i t l e d 
t o r e c o v e r f r o m t h e D e f e n d a n t t h o s e damages w h i c h 
you f i n d f r o m a p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t 
t h e P l a i n t i f f a c t u a l l y s u s t a i n e d as a r e s u l t o f t h a t 
v i o l a t i o n w i t h o u t any r e q u i r e m e n t o f a s h o w i n g o f 
n e g l i g e n c e on p a r t o f t h e D e f e n d a n t . " 

The t r i a l c o u r t d i d n o t e r r i n r e f u s i n g t o g i v e CSX's 

r e q u e s t e d i n s t r u c t i o n , b e c a u s e i t was c l e a r f r o m t h e 

i n s t r u c t i o n g i v e n by t h e t r i a l c o u r t t h a t t h e j u r y c o u l d n o t 

r e n d e r a v e r d i c t i n f a v o r o f M i l l e r s i m p l y b e c a u s e he was 

i n j u r e d . The t r i a l c o u r t ' s i n s t r u c t i o n t o t h e j u r y made i t 

v e r y c l e a r t h a t i t c o u l d n o t r e n d e r a v e r d i c t i n f a v o r o f 

M i l l e r u n l e s s he e s t a b l i s h e d by a p r e p o n d e r a n c e o f t h e 

e v i d e n c e h i s FELA n e g l i g e n c e c l a i m and h i s FELA a b s o l u t e -

l i a b i l i t y c l a i m . T h e r e f o r e , we f i n d no e r r o r as t o t h i s 

c l a i m . 

F i n a l l y , CSX a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n g i v i n g 

a p o r t i o n o f M i l l e r ' s r e q u e s t e d j u r y i n s t r u c t i o n no. 10, w h i c h 

i s A labama P a t t e r n J u r y I n s t r u c t i o n s : C i v i l ( " A . P . J . I . " ) , 

i n s t r u c t i o n no. 17.02. S p e c i f i c a l l y , CSX c o n t e n d s t h a t t h e 

t r i a l c o u r t e r r e d i n i n s t r u c t i n g t h e j u r y r e g a r d i n g t h e n a t u r e 
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of CSX's d u t y by e l e c t i n g t o i n c l u d e t h e f o l l o w i n g s e n t e n c e i n 

i t s c h a r g e , d e s p i t e t h e A . P . J . I . c o m m i t t e e ' s r e c o m m e n d a t i o n 

n o t t o do s o : " T h i s d u t y i s a b s o l u t e and c o n t i n u o u s and c a n n o t 

be d e l e g a t e d by t h e d e f e n d a n t t o a n o t h e r . " A . P . J . I . 17.02. 

The C o m m i t t e e ' s N o t e s on Use o f t h i s s e n t e n c e s t a t e : 

"The C ommittee does n o t recommend t h a t t h e 
s e n t e n c e w h i c h i s i n b r a c k e t s w h i c h r e a d s , ' T h i s 
d u t y i s a b s o l u t e and c o n t i n u o u s and c a n n o t be 
d e l e g a t e d by t h e d e f e n d a n t t o a n o t h e r ' be u s e d 
e x c e p t i n t h o s e c a s e s where a c o n t e n t i o n o r 
s u g g e s t i o n i s made t h a t t h e d u t y t o m a i n t a i n t h e 
t r a c k s o r t h e e q u i p m e n t has been d e l e g a t e d t o a 
t h i r d p a r t y , s u c h as a s i d i n g s i t u a t i o n . " 

C o m mittee N o t e s on Use, A . P . J . I . 17.02. 

M i l l e r a r g u e s t h a t CSX opened t h e d o o r t o t h i s c h a r g e by 

c o n t i n u o u s l y a r g u i n g t h r o u g h o u t t h e t r i a l t h a t M i l l e r ' s t r a d e 

u n i o n was u l t i m a t e l y r e s p o n s i b l e f o r t h e l o c o m o t i v e s e a t s t h a t 

CSX u s e d and t h a t a l l e g e d l y c a u s e d M i l l e r ' s i n j u r y . We a g r e e 

w i t h M i l l e r . CSX i n f o r m e d t h e j u r y d u r i n g i t s o p e n i n g 

s t a t e m e n t t h a t members o f t h e u n i o n were on t h e c o m m i t t e e t h a t 

recommended t h e s e a t s M i l l e r a l l e g e d c a u s e d h i s i n j u r y . 

T h r o u g h o u t t h e c o u r s e o f t h e t r i a l CSX s o u g h t t o e s t a b l i s h 

t h a t u n i o n members had been i n v o l v e d i n s e l e c t i n g t h e s e a t s 

p l a c e d i n t h e l o c o m o t i v e s . M i l l e r o b j e c t e d t o t h i s l i n e o f 

q u e s t i o n i n g b a s e d on CSX's n o n d e l e g a b l e d u t y o f c a r e t o 
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p r o v i d e a s a f e w o r k p l a c e . I n r e s p o n s e t o M i l l e r ' s o b j e c t i o n , 

CSX s o u g h t an i n s t r u c t i o n f r o m t h e t r i a l c o u r t d i r e c t i n g 

M i l l e r n o t t o o b j e c t t o t h e l i n e o f q u e s t i o n i n g b a s e d on CSX's 

n o n d e l e g a b l e d u t y o f c a r e , s t a t i n g : " [ W ] e ' l l d e a l w i t h t h a t a t 

t h e c h a r g e c o n f e r e n c e . " A t t h e c h a r g e c o n f e r e n c e , t h e t r i a l 

c o u r t o v e r r u l e d CSX's o b j e c t i o n t o g i v i n g t h a t p o r t i o n o f t h e 

c h a r g e r e f e r r i n g t o CSX's d u t y as b e i n g a b s o l u t e and 

n o n d e l e g a b l e . B a s e d on t h e f o r e g o i n g , we c a n n o t s a y t h a t t h e 

t r i a l c o u r t e r r e d i n g i v i n g t h a t p o r t i o n o f t h e c h a r g e 

r e l a t i n g t o CSX's d u t y o f c a r e b e i n g n o n d e l e g a b l e . A p a r t y i s 

e n t i t l e d t o have t h e j u r y c h a r g e d on t h e i s s u e s b e i n g 

l i t i g a t e d . See R i v e r s , s u p r a . 

V I I I . C o n c l u s i o n 

F o r t h e r e a s o n s s t a t e d a b ove, we a f f i r m t h e judgment o f 

t h e t r i a l c o u r t . 

AFFIRMED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S t u a r t , S m i t h , P a r k e r , 

and Shaw, J J . , c o n c u r . 

M urdock, J . , c o n c u r s i n t h e r a t i o n a l e i n p a r t and c o n c u r s 

i n t h e r e s u l t . 

77 



1071507 

MURDOCK, J u s t i c e ( c o n c u r r i n g i n t h e r a t i o n a l e i n p a r t and 

c o n c u r r i n g i n t h e r e s u l t ) . 

I f u l l y c o n c u r i n t h e main o p i n i o n ' s t h o r o u g h t r e a t m e n t 

o f t h e numerous i s s u e s p r e s e n t e d , s a v e two: t h e a n a l y s i s i n 

P a r t I.B. o f j u r y c h a r g e s r e q u e s t e d by CSX T r a n s p o r t a t i o n , 

I n c . ("CSX"), as t o t h e i s s u e o f a p p o r t i o n m e n t o f damages and 

t h e d i s c u s s i o n i n P a r t I.C. o f t h e s p e c i a l - v e r d i c t f o r m 

r e q u e s t e d by CSX. As t o t h e s e two i s s u e s , I c o n c u r i n t h e 

r e s u l t . 

As t o t h e j u r y - c h a r g e i s s u e , CSX's r e q u e s t e d c h a r g e 

no. 41, w h i c h t h e t r i a l c o u r t e s s e n t i a l l y g a v e , d e a l t w i t h 

a p p o r t i o n m e n t when t h e e m p l o y e r ' s a c t i o n s a g g r a v a t e an  

e m p l o y e e ' s p r e e x i s t i n g i n j u r y . CSX's r e q u e s t e d c h a r g e s no. 38 

t h r o u g h no. 40, t h e e q u i v a l e n t o f w h i c h were n o t g i v e n by t h e 

t r i a l c o u r t , d e a l w i t h s o m e t h i n g d i f f e r e n t : t h e c i r c u m s t a n c e 

where b o t h n o n - w o r k - r e l a t e d m a t t e r s and w o r k - r e l a t e d m a t t e r s 

combine t o f i r s t c a u s e i n j u r y t o t h e e m p l o y e e . As t h e main 

o p i n i o n n o t e s , " i t a p p e a r s w e l l s e t t l e d t h a t t h e FELA 

c o n t e m p l a t e s a p p o r t i o n m e n t among an e m p l o y e r ' s n e g l i g e n c e and 

o t h e r n o n - w o r k - r e l a t e d c a u s e s . " So. 3d a t 

( s u m m a r i z i n g t h e h o l d i n g i n L a n c a s t e r v. N o r f o l k & W e s t e r n 
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Ry., 773 F.2d 807 ( 7 t h C i r . 1 9 8 5 ) , as " r e c o g n i z i n g t h a t an 

a p p o r t i o n m e n t i n s t r u c t i o n was a p p r o p r i a t e where t h e 

p r o b a b i l i t y e x i s t e d t h a t p l a i n t i f f w o u l d have been i n j u r e d by 

a l a t e n t c o n d i t i o n f r o m w h i c h t h e employee s u f f e r e d , 

n o t w i t h s t a n d i n g t h e d e f e n d a n t ' s n e g l i g e n c e , " So. 3d a t 

, and t h e h o l d i n g i n S a u e r v. B u r l i n g t o n N o r t h e r n R.R., 106 

F.3d 1490 ( 1 0 t h C i r . 1 9 9 7 ) , as a f f i r m i n g a judgment b a s e d on 

a j u r y i n s t r u c t i o n " d i r e c t i n g t h e j u r y t o r e d u c e damages by 

t h e l i k e l i h o o d t h a t t h e employee w o u l d e v e n t u a l l y have 

s u f f e r e d t h e i n j u r y due t o a p r e e x i s t i n g c o n d i t i o n even had 

t h e a c c i d e n t n o t o c c u r r e d , " So. 3d a t ). 

Thus, i f n o t f o r t h e i s s u e I d i s c u s s a t t h e end o f t h i s 

w r i t i n g , I b e l i e v e i t w o u l d have been r e v e r s i b l e e r r o r f o r t h e 

t r i a l c o u r t n o t t o have g i v e n one o r more ( c h a r g e no. 39 a l o n e 

may have been a p p r o p r i a t e ) o f c h a r g e s n o s . 38-40 r e q u e s t e d by 

CSX. The f a c t t h a t none o f t h e s e r e q u e s t e d c h a r g e s i n c l u d e d 

an " i f - y o u - c a n n o t - s e p a r a t e - t h e - c a u s e " i n s t r u c t i o n o f t h e 

n a t u r e t h a t was g i v e n by t h e t r i a l c o u r t i n r e l a t i o n t o i t s 

p r e e x i s t i n g - i n j u r y - a p p o r t i o n m e n t c h a r g e does n o t m a t t e r . The 

c h a r g e s were r e q u e s t e d by CSX i n a d d i t i o n t o w h a t e v e r o t h e r 

c h a r g e s were t o be g i v e n , n o t i n l i e u o f them. 
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A l s o , as t o t h e s p e c i a l - v e r d i c t f o r m p r o p o s e d by CSX, I 

b e l i e v e q u e s t i o n s no. 8 and no. 9, as d e s c r i b e d i n t h e main 

o p i n i o n , a r e w e l l worded and do n o t s u f f e r f r o m t h e 

s h o r t c o m i n g s f r o m w h i c h q u e s t i o n s no. 6 and no. 7 i n N o r f o l k  

S o u t h e r n Ry. v. B r a d l e y , 772 So. 2d 1147 ( A l a . 2 0 0 0 ) , 

s u f f e r e d . 

N o t w i t h s t a n d i n g t h e a b o v e - e x p r e s s e d c o n c e r n s , as t h e main 

o p i n i o n n o t e s , "where t h e f a c t - f i n d e r i s u n a b l e t o s e p a r a t e 

t h o s e i n j u r i e s c a u s e d o r e x a c e r b a t e d by t h e w o r k p l a c e a c c i d e n t 

f r o m t h o s e i n j u r i e s r e s u l t i n g f r o m p r e e x i s t i n g c o n d i t i o n s , t h e 

d e f e n d a n t i s l i a b l e f o r a l l i n j u r i e s . " So. 3d a t 

( c i t i n g S t e v e n s v. B a n g o r & A r o o s t o o k R.R., 97 F.3d 594, 603 

( 1 s t C i r . 1 9 9 6 ) ) . A l t h o u g h , as t h e main o p i n i o n a l s o n o t e s , 

i t i s n o t n e c e s s a r y t o p r o v e a t t r i b u t i o n t o d i f f e r e n t c a u s e s 

w i t h " m a t h e m a t i c a l c e r t a i n t y , " I see no b a s i s i n any o f t h e 

e v i d e n c e p r e s e n t e d t o t h e j u r y f o r i t t o make an a l l o c a t i o n 

b e tween t h e v a r i o u s c o n c u r r i n g c a u s e s , i n c l u d i n g t h e 

e m p l o y e r ' s n e g l i g e n c e and i t s v i o l a t i o n o f t h e L o c o m o t i v e 

I n s p e c t i o n A c t , on t h e one hand, and t h e e m p l o y e e ' s age and 

h i s t o r y o f s m o k i n g , on t h e o t h e r hand. The l a w a l l o w s 
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a t t r i b u t i o n b a s e d on e v i d e n c e , n o t s p e c u l a t i o n . I t h e r e f o r e 

c o n c u r i n t h e r e s u l t . 
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