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Ex parte Monroe County Board of Education and Frankye Beal 
PETITION FOR WRIT OF MANDAMUS 

(In re: Pamela Jones A l - S u l a i b e , as next f r i e n d of Rashid 

Jones, a minor c h i l d 

v. 

Monroe County Board of Education and Frankye B e a l ) 

(Monroe C i r c u i t Court, CV-08-900008) 

PER CURIAM. 

The Monroe C o u n t y B o a r d o f E d u c a t i o n ("the B o a r d " ) and 

F r a n k y e B e a l , a f i f t h - g r a d e t e a c h e r a t B e a t r i c e E l e m e n t a r y 
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S c h o o l i n Monroe C o u n t y , p e t i t i o n t h i s C o u r t f o r a w r i t o f 

mandamus d i r e c t i n g J u d g e Dawn W. Hare t o g r a n t t h e i r m o t i o n s 

f o r a summary j u d g m e n t d i s m i s s i n g Pamela J o n e s A l - S u l a i b e ' s 

t o r t c l a i m s a g a i n s t them b e c a u s e , t h e y s a y , t h e y a r e e n t i t l e d 

t o i m m u n i t y - - a b s o l u t e i m m u n i t y as t o t h e B o a r d and S t a t e - a g e n t 

i m m u n i t y as t o B e a l . We g r a n t t h e p e t i t i o n and i s s u e t h e w r i t 

as t o t h e B o a r d ; we deny t h e p e t i t i o n as t o B e a l . 

F a c t s 

On F e b r u a r y 27, 2007, B e a l d i s c i p l i n e d t h e n 1 2 - y e a r - o l d 

R a s h i d J o n e s f o r h a v i n g r e p e a t e d l y d i s r u p t e d h i s f i f t h - g r a d e 

c l a s s . J o n e s was r e p e a t i n g t h e f i f t h g r a d e and was two y e a r s 

o l d e r t h a n most o f h i s c l a s s m a t e s . I n t h e h a l l o u t s i d e t h e 

c l a s s r o o m , B e a l i n i t i a l l y a t t e m p t e d t o " h a n d - p a d d l e " J o n e s 

u s i n g two r u l e r s t a p e d t o g e t h e r t o s t r i k e J o n e s ' s p a l m s . 

J o n e s r e s i s t e d by p u l l i n g h i s hand away s e v e r a l t i m e s . B e a l 

t h e n t o l d J o n e s t h a t she w o u l d have t o p a d d l e him, and she 

r e t r i e v e d h e r p a d d l e f r o m t h e c l a s s r o o m . She and J o n e s 

e n t e r e d an empty c l a s s r o o m n e x t d o o r t o B e a l ' s c l a s s r o o m . B e a l 

i n s t r u c t e d J o n e s t o t o u c h h i s f e e t and B e a l a t t e m p t e d t o 

p a d d l e J o n e s . J o n e s r e p e a t e d l y moved t o a v o i d t h e s p a n k i n g , 

and a t one p o i n t he g r a b b e d t h e p a d d l e and a t t e m p t e d t o t a k e 
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i t away f r o m B e a l . As J o n e s moved, B e a l s t r u c k h im on t h e 

b a c k o f h i s t h i g h . A c c o r d i n g t o B e a l , she made no f u r t h e r 

a t t e m p t t o p a d d l e R a s h i d , who t h e n d i s o b e y e d B e a l a g a i n by n o t 

r e t u r n i n g t o t h e f i f t h - g r a d e c l a s s r o o m . A c c o r d i n g t o J o n e s , 

B e a l c o n t i n u e d t o s t r i k e h i m and he s u f f e r e d i n j u r i e s t o one 

o f h i s l e g s and an arm. The n e x t day, J o n e s ' s m o t h e r removed 

J o n e s f r o m B e a t r i c e E l e m e n t a r y S c h o o l and e n r o l l e d h i m i n 

a n o t h e r s c h o o l where he f i n i s h e d t h e f i f t h g r a d e . 

On F e b r u a r y 26, 2008, Pamela J o n e s A l - S u l a i b e , as n e x t 

f r i e n d o f J o n e s , s u e d t h e B o a r d , a s s e r t i n g c l a i m s o f n e g l i g e n t 

e n t r u s t m e n t and n e g l i g e n t s u p e r v i s i o n . J o n e s a l s o s u e d B e a l , 

a s s e r t i n g c l a i m s o f n e g l i g e n c e , w a n t o n n e s s , and a s s a u l t . 

A c c o r d i n g t o A l - S u l a i b e ' s c o m p l a i n t , B e a l d i d n o t have good 

c a u s e t o d i s c i p l i n e J o n e s , B e a l d i d n o t f i r s t a t t e m p t t o g i v e 

J o n e s a " h a n d - p a d d l i n g , " and B e a l s t r u c k J o n e s s e v e r a l t i m e s 

w i t h t h e p a d d l e , h i t t i n g h i s arm and l e g . The B o a r d and B e a l 

a n s w e r e d , a s s e r t i n g i m m u n i t y . 

On A u g u s t 31, 2009, t h e B o a r d and B e a l moved f o r a 

summary j u d g m e n t . The B o a r d a s s e r t e d a b s o l u t e i m m u n i t y ; B e a l 

a s s e r t e d S t a t e - a g e n t , s c h o o l m a s t e r ' s , and s t a t u t o r y i m m u n i t y . 

To s u p p o r t t h e m o t i o n , t h e B o a r d and B e a l s u b m i t t e d a f f i d a v i t s 
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f r o m B e a l and h e r s u p e r v i s o r s t e s t i f y i n g t h a t B e a l a c t e d a t 

a l l t i m e s w i t h i n t h e s c o p e o f h e r a u t h o r i t y and i n c o m p l i a n c e 

w i t h t h e B o a r d ' s p o l i c i e s . A l - S u l a i b e f i l e d an o p p o s i n g b r i e f 

w i t h o u t s u p p o r t i n g e v i d e n c e and w i t h o u t a d d r e s s i n g B e a l ' s 

a r g u m e n t s r e g a r d i n g s t a t u t o r y and s c h o o l m a s t e r ' s i m m u n i t y . 

On November 4, 2008, t h e t r i a l c o u r t s u m m a r i l y d e n i e d t h e 

B o a r d and B e a l ' s m o t i o n . The B o a r d and B e a l t i m e l y f i l e d t h i s 

p e t i t i o n f o r a w r i t o f mandamus. 

S t a n d a r d o f R e v i e w 

" ' W h i l e t h e g e n e r a l r u l e i s t h a t 
d e n i a l o f a summary-judgment m o t i o n i s n o t 
i m m e d i a t e l y r e v i e w a b l e by an a p p e l l a t e 
c o u r t , t h e e x c e p t i o n t o t h e g e n e r a l r u l e i s 
t h a t a d e n i a l o f a m o t i o n f o r a summary 
j u d g m e n t g r o u n d e d on a c l a i m o f i m m u n i t y i s 
i m m e d i a t e l y r e v i e w a b l e by a p e t i t i o n f o r a 
w r i t o f mandamus ' 

"Ex p a r t e Wood, 852 So. 2d 705, 708 ( A l a . 2 0 0 2 ) . 

"'A w r i t o f mandamus i s an 
e x t r a o r d i n a r y remedy, and i s a p p r o p r i a t e 
when t h e p e t i t i o n e r can show (1) a c l e a r 
l e g a l r i g h t t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 
(3) t h e l a c k o f a n o t h e r a d e q u a t e remedy; 
and (4) t h e p r o p e r l y i n v o k e d j u r i s d i c t i o n 
o f t h e c o u r t . ' 

"Ex p a r t e BOC Group, I n c . , 823 So. 2d 1270, 1272 
( A l a . 2 0 0 1 ) . 
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" ' T h i s C o u r t ' s r e v i e w o f a summary 
judgment i s de novo. W i l l i a m s v. S t a t e Farm  
Mut. A u t o . I n s . Co., 8 8 6 So. 2d 72, 74 
( A l a . 2 0 0 3 ) . We a p p l y t h e same s t a n d a r d o f 
r e v i e w as t h e t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must d e t e r m i n e w h e t h e r t h e 
movant has made a p r i m a f a c i e s h o w i n g t h a t 
no g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t s 
and t h a t t h e movant i s e n t i t l e d t o a 
j udgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) , 
A l a . R. C i v . P.; B l u e C r o s s & B l u e S h i e l d  
o f A labama v. H o d u r s k i , 8 99 So. 2d 949, 
952-53 ( A l a . 2 0 0 4 ) . I n m a k i n g s u c h a 
d e t e r m i n a t i o n , we must r e v i e w t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e 
nonmovant. W i l s o n v. Brown, 496 So. 2d 
756, 758 ( A l a . 1 98 6 ) . Once t h e movant makes 
a p r i m a f a c i e s h o w i n g t h a t t h e r e i s no 
g e n u i n e i s s u e o f m a t e r i a l f a c t , t h e b u r d e n 
t h e n s h i f t s t o t h e nonmovant t o p r o d u c e 
" s u b s t a n t i a l e v i d e n c e " as t o t h e e x i s t e n c e 
o f a g e n u i n e i s s u e o f m a t e r i a l f a c t . B a s s  
v. S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 53 8 
So. 2d 794, 797-98 ( A l a . 1 9 8 9 ) ; A l a . Code 
1975, § 12-21-12. " [ S ] u b s t a n t i a l e v i d e n c e 
i s e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
West v. F o u n d e r s L i f e A s s u r . Co. o f F l a . , 
547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) . ' 

"Dow v. Alabama D e m o c r a t i c P a r t y , 897 So. 2d 1035, 
1038-39 ( A l a . 2 0 0 4 ) . " 

Ex p a r t e J a c k s o n C o u n t y Bd. o f Educ., 4 So. 3d 1099, 1101-02 

( A l a . 2 0 0 8 ) . A d d i t i o n a l l y , i n c o n d u c t i n g o u r a p p e l l a t e 

r e v i e w , we w i l l c o n s i d e r o n l y t h e f a c t u a l m a t e r i a l s u b m i t t e d 

t o t h e t r i a l c o u r t f o r i t s c o n s i d e r a t i o n i n d e c i d i n g t h e 
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summary-judgment m o t i o n . Ex p a r t e M a d i s o n C o u n t y Bd. o f 

Educ., 1 So. 3d 980, 986 ( A l a . 2 0 0 8 ) . 

D i s c u s s i o n 

The B o a r d c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n d e n y i n g 

t h e m o t i o n f o r a summary judgment as t o i t b e c a u s e , i t s a y s , 

c l a i m s a g a i n s t t h e B o a r d a r e b a r r e d b y a b s o l u t e i m m u n i t y u n d e r 

A l a . C o n s t . o f 1901, § 14. 

" ' S e c t i o n 14, A l a . C o n s t . 1901, 
p r o v i d e s " [ t ] h a t t h e S t a t e o f A l a b a m a s h a l l 
n e v e r be made a d e f e n d a n t i n any c o u r t o f 
l a w o r e q u i t y . " T h i s s e c t i o n a f f o r d s t h e 
S t a t e and i t s a g e n c i e s an " a b s o l u t e " 
i m m u n i t y f r o m s u i t i n any c o u r t . Ex p a r t e  
M o b i l e C o u n t y Dep't o f Human Re s . , 815 So. 
2d 527, 530 ( A l a . 2001) ( s t a t i n g t h a t A l a . 
C o n s t . 1901, § 14, c o n f e r s on t h e S t a t e o f 
Ala b a m a and i t s a g e n c i e s a b s o l u t e i m m u n i t y 
f r o m s u i t i n any c o u r t ) ; Ex p a r t e  
T u s c a l o o s a C o u n t y , 796 So. 2d 1100, 1103 
( A l a . 2 0 0 0 ) ( " U n d e r A l a . C o n s t . o f 1901, § 
14, t h e S t a t e o f A l a b a m a has a b s o l u t e 
i m m u n i t y f r o m l a w s u i t s . T h i s a b s o l u t e  
i m m u n i t y e x t e n d s t o arms o r a g e n c i e s o f t h e  
s t a t e . . . . " ) . I n d e e d , t h i s C o u r t has 
d e s c r i b e d § 14 as an " a l m o s t i n v i n c i b l e " 
" w a l l " o f i m m u n i t y . A l a b a m a S t a t e Docks v.  
Saxon, 631 So. 2d 943, 946 ( A l a . 1 9 9 4 ) . 
T h i s " w a l l o f i m m u n i t y " i s " n e a r l y 
i m p r e g n a b l e , " P a t t e r s o n v. G l a d w i n C o r p . , 
835 So. 2d 137, 142 ( A l a . 2 0 0 2 ) , and b a r s 
" a l m o s t e v e r y c o n c e i v a b l e t y p e o f s u i t . " 
H u t c h i n s o n v. B o a r d o f T r u s t e e s o f U n i v . o f  
A l a . , 288 A l a . 20, 23, 256 So. 2d 281, 283 
( 1 9 7 1 ) . M o r e o v e r , i f an a c t i o n i s an 
a c t i o n a g a i n s t t h e S t a t e w i t h i n t h e m e a n i n g 
o f § 14, s u c h a c a s e " p r e s e n t s a q u e s t i o n 
o f s u b j e c t - m a t t e r j u r i s d i c t i o n , w h i c h 
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c a n n o t be w a i v e d o r c o n f e r r e d by c o n s e n t . " 
P a t t e r s o n , 835 So. 2d a t 142-43.' 

" H a l e y v. B a r b o u r C o u n t y , 885 So. 2d 783, 788 ( A l a . 
2004) ( e m p h a s i s a d d e d ) . F o r p u r p o s e s o f § 14 
i m m u n i t y , c o u n t y b o a r d s o f e d u c a t i o n a r e c o n s i d e r e d 
a g e n c i e s o f t h e S t a t e . L o u v i e r e v. M o b i l e C o u n t y Bd.  
o f E d u c ., 670 So. 2d 873, 877 ( A l a . 1 9 9 5 ) ( ' C o u n t y 
b o a r d s o f e d u c a t i o n , as l o c a l a g e n c i e s o f t h e S t a t e , 
e n j o y [§ 1 4 ] i m m u n i t y . ' ) . Thus, t h i s C o u r t has h e l d 
t h a t c o u n t y b o a r d s o f e d u c a t i o n a r e immune f r o m t o r t 
a c t i o n s . See Brown v. C o v i n g t o n C o u n t y Bd. o f E d u c . , 
524 So. 2d 623, 625 ( A l a . 1 9 8 8 ) ; H u t t v. Etowah  
C o u n t y Bd. o f E d u c . , 454 So. 2d 973, 974 ( A l a . 
1 9 8 4 ) . " 

Ex p a r t e J a c k s o n C o u n t y Bd. o f Educ., 4 So. 3d a t 1102-03. 

I n Ex p a r t e H a l e C o u n t y B o a r d o f E d u c a t i o n , 14 So. 3d 844 

( A l a . 2 0 0 9 ) , t h i s C o u r t r e v i s i t e d t h e i s s u e w h e t h e r c o u n t y 

b o a r d s o f e d u c a t i o n were immune f r o m s u i t , o v e r r u l i n g Sims v.  

Etowah C o u n t y B o a r d o f E d u c a t i o n , 337 So. 2d 1310 ( A l a . 1 9 7 6 ) , 

and Kimmons v. J e f f e r s o n C o u n t y B o a r d o f E d u c a t i o n , 204 A l a . 

384, 85 So. 774 ( 1 9 2 0 ) , a n d s t a t i n g t h a t " b e c a u s e c o u n t y 

b o a r d s o f e d u c a t i o n a r e l o c a l a g e n c i e s o f t h e S t a t e , t h e y a r e 

c l o t h e d i n c o n s t i t u t i o n a l i m m u n i t y f r o m s u i t " a nd t h a t t h e 

i m m u n i t y a c c o r d e d a c o u n t y b o a r d o f e d u c a t i o n i s a b s o l u t e . 

The B o a r d i s a l o c a l a g e n c y o f t h e S t a t e t h a t has 

a b s o l u t e i m m u n i t y u n d e r A l a . C o n s t . o f 1901, § 14. T h e r e f o r e , 

t h e B o a r d i s e n t i t l e d t o a summary judgment a n d t h e t r i a l 
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c o u r t e r r e d i n d e n y i n g t h e m o t i o n f o r a summary judgment as t o 

t h e B o a r d . 

N e x t , B e a l c o n t e n d s t h a t t h e t r i a l c o u r t e r r e d i n 

r e f u s i n g t o e n t e r a summary judgment f o r h e r b e c a u s e , she 

s a y s , A l - S u l a i b e ' s c l a i m s a g a i n s t h e r a r e b a r r e d by S t a t e -

a g e n t i m m u n i t y . S p e c i f i c a l l y , B e a l c o n t e n d s t h a t b e c a u s e she 

i s c e r t i f i e d b y t h e S t a t e o f A l a b a m a as a s c h o o l t e a c h e r , 

b e c a u s e , a t t h e t i m e o f t h e i n c i d e n t w i t h J o n e s , she was 

e x e r c i s i n g h e r j u d g m e n t i n p e r f o r m i n g o f f i c i a l d u t i e s f o r 

s u p e r v i s i n g a n d e d u c a t i n g s t u d e n t s , and b e c a u s e t h e r e i s no 

e v i d e n c e i n d i c a t i n g t h a t she e x c e e d e d h e r a u t h o r i t y , she i s 

e n t i t l e d t o S t a t e - a g e n t i m m u n i t y . 

"A S t a t e a g e n t s h a l l be immune f r o m c i v i l l i a b i l i t y 
i n h i s o r h e r p e r s o n a l c a p a c i t y when t h e c o n d u c t 
made t h e b a s i s o f t h e c l a i m a g a i n s t t h e a g e n t i s 
b a s e d upon t h e a g e n t ' s 

II 

"(5) e x e r c i s i n g j u d g m e n t i n t h e d i s c h a r g e o f 
d u t i e s i m p o s e d b y s t a t u t e , r u l e , o r r e g u l a t i o n i n 

e d u c a t i n g s t u d e n t s . 

" N o t w i t h s t a n d i n g a n y t h i n g t o t h e c o n t r a r y i n t h e 
f o r e g o i n g s t a t e m e n t o f t h e r u l e , a S t a t e a g e n t s h a l l  
n o t be immune f r o m c i v i l l i a b i l i t y i n h i s o r h e r 
p e r s o n a l c a p a c i t y 

8 



1090387 

"(1) when t h e C o n s t i t u t i o n o r l a w s o f t h e U n i t e d 
S t a t e s , o r t h e C o n s t i t u t i o n o f t h i s S t a t e , o r l a w s , 
r u l e s , o r r e g u l a t i o n s o f t h i s S t a t e e n a c t e d o r 
p r o m u l g a t e d f o r t h e p u r p o s e o f r e g u l a t i n g t h e 
a c t i v i t i e s o f a g o v e r n m e n t a l a g e n c y r e q u i r e 
o t h e r w i s e ; o r 

"(2) when t h e S t a t e a g e n t a c t s w i l l f u l l y , 
i c i o u s l y , f r a u d u l e n t l y , i n b a d f a i t h , b e y o n d h i s 
h e r a u t h o r i t y , o r u n d e r a m i s t a k e n i n t e r p r e t a t i o n 
4- V, ^ 1 -,T.T II 

mal 
o r 
o f t h e l a w . " 

Ex p a r t e Cranman, 792 So. 2d 392, 405 ( A l a . 2 0 0 0 ) ( p l u r a l i t y 

o p i n i o n ) ( a d o p t e d by t h i s C o u r t i n Ex p a r t e B u t t s , 775 So. 2d 

173 ( A l a . 2 0 0 0 ) ) . 

B e a l c o n t e n d s t h a t when she was d i s c i p l i n i n g J o n e s she 

was e x e r c i s i n g h e r judgment i n p e r f o r m i n g h e r o f f i c i a l d u t i e s 

as an e m p l o y e e o f t h e B o a r d , i n s u p e r v i s i n g and e d u c a t i n g 

s t u d e n t s " i n a l l a s p e c t s o f t h e e d u c a t i o n p r o c e s s . " Ex p a r t e  

T r o t t m a n , 965 So. 2d 780, 783 ( A l a . 2 0 0 7 ) . See a l s o Ex p a r t e  

N a l l , 879 So. 2d 541 ( A l a . 2 0 0 3 ) . I n s u p p o r t o f h e r 

c o n t e n t i o n t h a t she was e x e r c i s i n g h e r judgment i n p e r f o r m i n g 

h e r o f f i c i a l d u t i e s and t h a t she d i d n o t e x c e e d t h e s c o p e o f 

h e r a u t h o r i t y , she s u b m i t t e d h e r own a f f i d a v i t a nd a f f i d a v i t s 

f r o m h e r s u p e r v i s o r s w i t h t h e summary-judgment m o t i o n . I n h e r 

a f f i d a v i t , B e a l a t t e s t e d : 
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" I was a u t h o r i z e d by [ t h e B o a r d ] and t h e 
p r i n c i p a l o f B e a t r i c e E l e m e n t a r y S c h o o l t o 
a d m i n i s t e r c o r p o r a l p u n i s h m e n t as I deemed 
n e c e s s a r y . T h e r e were no o t h e r s t u d e n t s p r e s e n t a t 
t h e t i m e t h a t I t r i e d t o p a d d l e [ J o n e s ] and I n e v e r 
s u c c e e d e d i n p a d d l i n g h i m . F u r t h e r m o r e , b e c a u s e 
mine was t h e o n l y c l a s s r o o m on t h e h a l l w a y t h a t was 
b e i n g u s e d a t t h a t t i m e , my c l a s s was i s o l a t e d f r o m 
t h e r e s t o f t h e s c h o o l . My r e s p o n s i b i l i t i e s as a 
t e a c h e r i n c l u d e d m a i n t a i n i n g s u p e r v i s i o n o f my 
s t u d e n t s . I n o r d e r t o o b t a i n a n o t h e r p r o f e s s i o n a l 
e m p l o y e e t o be p r e s e n t , i t w o u l d have b e e n n e c e s s a r y 
f o r me t o l e a v e a l l my s t u d e n t s u n s u p e r v i s e d , 
i n c l u d i n g [ J o n e s ] and t h e o t h e r s t u d e n t who h a d been 
m i s b e h a v i n g . I t was i m p o s s i b l e f o r me b o t h t o 
m a i n t a i n t h a t amount o f s u p e r v i s i o n o f t h e s t u d e n t s 
t h a t I b e l i e v e d was n e c e s s a r y and a l s o t o go a s k 
a n o t h e r p r o f e s s i o n a l e m p l oyee t o be p r e s e n t d u r i n g 
c o r p o r a l p u n i s h m e n t . As I i n i t i a l l y i n t e n d e d o n l y 
t o s p a n k t h e p a l m s o f [ J o n e s ' s ] hand, I d e c i d e d t h a t 
i t was most a p p r o p r i a t e u n d e r t h e c i r c u m s t a n c e s t o 
p r o c e e d w i t h o u t g e t t i n g a n o t h e r t e a c h e r t o be 
p r e s e n t . T h i s e n a b l e d me t o m a i n t a i n c o n t i n u o u s 
s u p e r v i s i o n o f my c l a s s . I was a t a l l t i m e s c l o s e 
enough t o my c l a s s r o o m t o h e a r any d i s t u r b a n c e and 
t o r e s p o n d i m m e d i a t e l y i f n e c e s s a r y . I f I h a d l e f t 
t o g e t a n o t h e r t e a c h e r , h o w e v er, I w o u l d n o t have 
been a b l e t o m o n i t o r my c l a s s r o o m as c l o s e l y as I 
t h o u g h t was n e c e s s a r y . 

" I was n o t a n g r y w i t h [ J o n e s ] a t any t i m e w h i l e 
I a t t e m p t e d t o d i s c i p l i n e h i m . My o n l y i n t e n t i o n was 
t o c o r r e c t h i s m i s b e h a v i o r , t o have h i m f o l l o w t h e 
c l a s s r o o m r u l e s a n d my i n s t r u c t i o n s as h i s t e a c h e r , 
and t o p r e v e n t f u r t h e r d i s r u p t i o n s o f t h e s t u d e n t s ' 
work. I a c t e d a t a l l t i m e s i n a g o o d f a i t h a t t e m p t 
t o c a r r y o u t t h o s e r e s p o n s i b i l i t i e s . I h a d b e e n 
g i v e n no s p e c i f i c i n s t r u c t i o n s n o r g u i d e l i n e s t o 
f o l l o w i n d e t e r m i n i n g how t o p r o c e e d i n a s i t u a t i o n 
l i k e t h i s , where I was u n a b l e t o c a r r y o u t two o f my 
d u t i e s s i m u l t a n e o u s l y and h a d t o c h o o s e b e t w e e n 
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them. I n d e c i d i n g what was b e s t u n d e r t h e 
c i r c u m s t a n c e s , I r e l i e d upon my j u dgment b a s e d on 
t h e f a c t s I knew a t t h a t t i m e . I a l s o t o o k i n t o 
a c c o u n t [ J o n e s ' s ] age, s i z e , g e n d e r , and p h y s i c a l 
c o n d i t i o n i n d e c i d i n g what p u n i s h m e n t w o u l d be 
r e a s o n a b l e and p r o p e r , a l t h o u g h I n e v e r a c t u a l l y 
p u n i s h e d h i m b e c a u s e o f h i s p h y s i c a l r e s i s t a n c e and 
h i s r e f u s a l t o f o l l o w my i n s t r u c t i o n s . I d i d n o t 
h ave on F e b r u a r y 27, 2007 o r a t any o t h e r t i m e , any 
i l l w i l l o r m a l i c e t o w a r d [ J o n e s ] and I a c t e d a t a l l 
t i m e s w i t h i n my a u t h o r i t y i n a g o o d f a i t h e f f o r t t o 
c a r r y o u t t h e d u t i e s a s s i g n e d t o me b y [ t h e B o a r d ] . 

"On F e b r u a r y 27, 2007, and a t a l l t i m e s r e l e v a n t 
t o t h i s l a w s u i t , I was c e r t i f i e d by t h e S t a t e o f 
A l a b a m a as a s c h o o l t e a c h e r and was e m p l o y e d by [ t h e 
B o a r d ] . I a c t e d a t a l l t i m e s w i t h i n t h e s c o p e o f my 
a u t h o r i t y and employment r e s p o n s i b i l i t i e s f o r [ t h e 
B o a r d ] , i n c o n f o r m i t y w i t h f e d e r a l , s t a t e a n d l o c a l 
l a w s and t h e p o l i c i e s o f [ t h e B o a r d ] . As a r e s u l t 
o f my e d u c a t i o n , c e r t i f i c a t i o n , t r a i n i n g and 
e x p e r i e n c e , I am f a m i l i a r w i t h t h e s t a n d a r d o f c a r e 
r e q u i r e d o f p u b l i c s c h o o l t e a c h e r s i n Monroe C o u n t y , 
A l a b a m a . I met t h a t s t a n d a r d o f c a r e on F e b r u a r y 

27, 2007." 

A d d i t i o n a l l y , B e a l s u b m i t t e d t h e a f f i d a v i t o f J o h n n y 

P l e a s a n t , t h e p r i n c i p a l o f B e a t r i c e E l e m e n t a r y S c h o o l a n d 

B e a l ' s i m m e d i a t e s u p e r v i s o r a t t h e t i m e o f t h e i n c i d e n t . 

P l e a s a n t a t t e s t e d : 
" D u r i n g t h e 2006-2007 s c h o o l y e a r , [ B e a l ' s ] 

a s s i g n e d c l a s s r o o m was on a h a l l w a y w i t h o n l y one 
o t h e r room. The room o t h e r t h a n [ B e a l ' s ] was s e t up 
as a c o m p u t e r l a b , and i t was u s e d a t o n l y c e r t a i n 
t i m e s d u r i n g t h e d a y . I t i s my u n d e r s t a n d i n g t h a t a t 
t h e t i m e o f t h e i n c i d e n t made t h e b a s i s o f t h i s 
l a w s u i t , t h e c o m p u t e r l a b was n o t i n u s e . 
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C o n s e q u e n t l y , t h e r e was no o t h e r t e a c h e r on [ B e a l ' s ] 
h a l l w a y t o w i t n e s s c o r p o r a l d i s c i p l i n e o f a s t u d e n t . 
I t w o u l d have b e e n n e c e s s a r y f o r [ B e a l ] t o g e t 
a n o t h e r t e a c h e r f r o m t h e s e c o n d f l o o r o f t h e 
b u i l d i n g , o r f r o m a n o t h e r h a l l w a y . T h i s c o u l d have 
r e s u l t e d i n h e r c l a s s b e i n g u n a t t e n d e d f o r a p e r i o d 
o f t i m e . However, t e a c h e r s i n t h e Monroe C o u n t y 
S c h o o l S y s t e m a r e e x p e c t e d t o m a i n t a i n p r o p e r 
s u p e r v i s i o n , c o n t r o l a n d d i s c i p l i n e among t h e i r 
s t u d e n t s and, t o t h e b e s t o f t h e i r a b i l i t i e s , t o 
p r e s e r v e a l e a r n i n g e n v i r o n m e n t t h a t i s q u i e t and 
f r e e o f d i s r u p t i o n s and d i s t r a c t i o n s . T e a c h e r s must 
use t h e i r j u d gment a n d d i s c r e t i o n t o d e t e r m i n e t h e 
d e g r e e o f s u p e r v i s i o n t h a t t h i s r e q u i r e s f o r a g i v e n 
c l a s s o r f o r s p e c i f i c s t u d e n t s . I h a d n o t g i v e n 
[ B e a l ] any s p e c i f i c i n s t r u c t i o n s a b o u t how t o 
p r o c e e d i n t h e c i r c u m s t a n c e s t h a t c o n f r o n t e d h e r on 
F e b r u a r y 27, 2007. She h a d t o e x e r c i s e h e r own 
jud g m e n t t o d e t e r m i n e t h e a p p r o p r i a t e c o u r s e o f 
a c t i o n u n d e r t h o s e c i r c u m s t a n c e s . [ B e a l ] a c t e d on 
F e b r u a r y 27, 2007 w i t h i n h e r d i s c r e t i o n a r y a u t h o r i t y 

i n c o m p l i a n c e w i t h t h e r e q u i r e m e n t s o f [ t h e and 
B o a r d ] f o r s t u d e n t s u p e r v i s i o n . 

" T h e r e was no r e a s o n t h a t [ B e a l ] s h o u l d n o t have 
been a l l o w e d t o s u p e r v i s e s t u d e n t s on F e b r u a r y 27, 
2007 o r a t any o t h e r t i m e . She was c e r t i f i e d by t h e 
S t a t e o f A l a b a m a as a s c h o o l t e a c h e r and was a 
t e n u r e d e m p l o y e e o f [ t h e B o a r d ] w i t h no h i s t o r y o f 
c o m p l a i n t s o r d i s c i p l i n a r y a c t i o n s a g a i n s t h e r . " 

B e a l a l s o s u b m i t t e d t h e a f f i d a v i t o f D e n n i s M i x o n , t h e 

s u p e r i n t e n d e n t o f t h e B o a r d a t t h e t i m e o f t h e i n c i d e n t . 

M i x o n a t t e s t e d : 

" T e a c h e r s i n t h e Monroe C o u n t y s c h o o l s y s t e m , as 
p a r t o f t h e i r a s s i g n e d d u t i e s , a r e e x p e c t e d t o 
m a i n t a i n p r o p e r s u p e r v i s i o n o f s t u d e n t s i n t h e i r 
c l a s s e s . T h i s does n o t mean t h a t t e a c h e r s must 
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m a i n t a i n c o n s t a n t v i s u a l s u p e r v i s i o n o f e v e r y 
s t u d e n t t h r o u g h o u t t h e s c h o o l day, h o w e v e r . The 
d e g r e e o f s u p e r v i s i o n t h a t i s a p p r o p r i a t e f o r a 
s p e c i f i c c l a s s o r f o r i n d i v i d u a l s t u d e n t s i s a 
m a t t e r n e c e s s a r i l y l e f t t o t h e j u d g m e n t and 
d i s c r e t i o n o f t h e t e a c h e r . T e a c h e r s a r e a l s o 
e x p e c t e d t o m a i n t a i n o r d e r and d i s c i p l i n e among t h e 
s t u d e n t s i n t h e i r c l a s s e s and, t o t h e b e s t o f t h e i r 
a b i l i t i e s , t o p r e s e r v e a l e a r n i n g e n v i r o n m e n t t h a t 
i s q u i e t a n d f r e e o f d i s r u p t i o n and d i s t r a c t i o n s . 

" I u n d e r s t a n d t h a t on F e b r u a r y 27, 2007, 
[ B e a l ' s ] c l a s s r o o m was t h e o n l y one o f t h e two rooms 
on h e r h a l l w a y t h a t was u s e d f o r c l a s s e s t h r o u g h o u t 
t h e day. C o n s e q u e n t l y , i n o r d e r f o r [ B e a l ] t o g e t 
a n o t h e r t e a c h e r t o be p r e s e n t w h i l e she d i s c i p l i n e d 
a s t u d e n t , i t w o u l d have b e e n n e c e s s a r y f o r h e r t o 
l e a v e h e r c l a s s u n a t t e n d e d a n d go t o a n o t h e r f l o o r 
o r t o a d i f f e r e n t w i n g o f t h e b u i l d i n g . Under t h o s e 
c i r c u m s t a n c e s , [ B e a l ] h a d t o d e c i d e w h e t h e r t o l e a v e 
h e r c l a s s u n a t t e n d e d , w i t h t h e p o s s i b i l i t y t h a t 
a d d i t i o n a l d i s r u p t i o n o r m i s b e h a v i o r w o u l d o c c u r , o r 
t o c o r r e c t t h e s t u d e n t s ' m i s b e h a v i o r w i t h o u t a n o t h e r 
p r o f e s s i o n a l e m p l o y e e p r e s e n t . I h a d n o t g i v e n 
[ B e a l ] any s p e c i f i c i n s t r u c t i o n s a b o u t how t o 
p r o c e e d i n t h o s e c i r c u m s t a n c e s . She h a d t o e x e r c i s e 
h e r own j u d g m e n t t o d e t e r m i n e t h e a p p r o p r i a t e c o u r s e 
o f a c t i o n . [ B e a l ] a c t e d on F e b r u a r y 27, 2007 w i t h i n 
h e r d i s c r e t i o n a r y a u t h o r i t y and i n c o m p l i a n c e w i t h 
t h e r e q u i r e m e n t s o f [ t h e B o a r d ] f o r s t u d e n t 
s u p e r v i s i o n . 

" T h e r e was no r e a s o n t h a t [ B e a l ] s h o u l d n o t have 
been a l l o w e d t o s u p e r v i s e s t u d e n t s on F e b r u a r y 27, 
2007, o r a t any o t h e r t i m e . She was c e r t i f i e d by 
t h e S t a t e o f A l a b a m a as a s c h o o l t e a c h e r and was a 
t e n u r e d e m p l o y e e o f [ t h e B o a r d ] w i t h no h i s t o r y o f 
c o m p l a i n t s o r d i s c i p l i n a r y a c t i o n s a g a i n s t h e r . " 
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B e a l a l s o s u b m i t t e d a s i m i l a r a f f i d a v i t f r o m M e l a n i e R y a l s , 

t h e s u p e r i n t e n d e n t o f t h e B o a r d a t t h e t i m e t h e summary-

ju d g m e n t m o t i o n was f i l e d . 

The f o r e g o i n g a f f i d a v i t s a s s e r t t h a t a t e a c h e r has 

d i s c r e t i o n i n w h e t h e r t o f o l l o w r u l e s e s t a b l i s h e d b y t h e B o a r d 

a p p l i c a b l e t o t h e a d m i n i s t r a t i o n o f c o r p o r a l p u n i s h m e n t . 

However, t h e m a t e r i a l s b e f o r e us d e s c r i b i n g t h e r u l e s c o n s i s t 

e n t i r e l y o f a n s w e r s g i v e n by B e a l i n h e r d e p o s i t i o n , a 

t r a n s c r i p t o f w h i c h she s u b m i t t e d i n s u p p o r t o f t h e m o t i o n f o r 

a summary j u d g m e n t . B e a l ' s d e p o s i t i o n e s t a b l i s h e d 

u n e q u i v o c a l l y t h a t t h e B o a r d ' s p o l i c y r e q u i r e d w i t n e s s e s t o be 

p r e s e n t when c o r p o r a l p u n i s h m e n t was a d m i n i s t e r e d . When a s k e d 

a b o u t f a c t o r s t h a t w o u l d j u s t i f y n o t f o l l o w i n g t h a t p o l i c y , 

she s t a t e d : " I t [ t h e u n a v a i l a b i l i t y o f a n o t h e r t e a c h e r ] may  

n o t j u s t i f y i t , b u t by t h e same t o k e n , t h e a u t h o r i t y t h a t ' s 

g i v e n me as a t e a c h e r s h o u l d a l l o w me t o use my p r o f e s s i o n a l 

j udgment i n c e r t a i n s i t u a t i o n s . I t w o u l d be i m p o s s i b l e , I 

w o u l d t h i n k , t o s t i p u l a t e e v e r y s i t u a t i o n t h a t w o u l d o c c u r . " 

( E m p h a s i s added.) She t h e n t e s t i f i e d as t o t h e a b s e n c e o f 

a n y t h i n g i n t h e g u i d e l i n e r e g a r d i n g c o r p o r a l p u n i s h m e n t t h a t 

a u t h o r i z e d a t e a c h e r t o d i s p e n s e w i t h t h e r e q u i r e m e n t t h a t 
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t h e r e be a w i t n e s s p r e s e n t . She f u r t h e r t e s t i f i e d t h a t she 

s u b s e q u e n t l y r e c e i v e d c o r r e s p o n d e n c e f r o m e i t h e r h e r p r i n c i p a l 

o r t h e B o a r d , o r b o t h , s t a t i n g : " [ I ] f I had t o a d m i n i s t e r some 

d i s c i p l i n e , t h a t i t has t o f o l l o w t h e B o a r d ' s g u i d e l i n e s . " 

( E mphasis added.) Her j u s t i f i c a t i o n f o r d e v i a t i n g f r o m t h e 

p o l i c y o f r e q u i r i n g t h e p r e s e n c e o f a n o t h e r p r o f e s s i o n a l 

d u r i n g t h e a d m i n i s t r a t i o n o f c o r p o r a l p u n i s h m e n t i s s u p p o r t e d 

o n l y by h e r o p i n i o n and t h o s e o f some o f h e r s u p e r i o r s , n o t by 

t h e g u i d e l i n e s t h e m s e l v e s . 1 B e c a u s e B e a l d i d n o t a d m i n i s t e r 

t h e c o r p o r a l p u n i s h m e n t i n t h e p r e s e n c e o f a n o t h e r e m p l o y e e , 

she d i d n o t a d h e r e t o t h e B o a r d ' s p o l i c y , she e x c e e d e d t h e 

sc o p e o f h e r a u t h o r i t y , and she was n o t e n t i t l e d t o a summary 

judgment b a s e d on S t a t e - a g e n t i m m u n i t y . 

1 A l t h o u g h t h e t e x t o f t h e g u i d e l i n e s i s n o t i n t h e r e c o r d , 
t h e e v i d e n c e c o n c e r n i n g t h e i r c o n t e n t comes f r o m B e a l ' s 
d e p o s i t i o n o f f e r e d by B e a l i n s u p p o r t o f h e r m o t i o n f o r a 
summary j u d g m e n t . B e a l d i d n o t c o m p l a i n a b o u t t h e a b s e n c e o f 
t h e b e s t e v i d e n c e o f t h e g u i d e l i n e s i n t h e t r i a l c o u r t n o r 
does she c o n t e n d t h a t she was m i s t a k e n i n h e r d e p o s i t i o n when 
she c o n f i r m e d t h e e x i s t e n c e o f a g u i d e l i n e r e q u i r i n g t h e 
p r e s e n c e o f a n o t h e r p r o f e s s i o n a l when a t e a c h e r a d m i n i s t e r s 
c o r p o r a l p u n i s h m e n t . The a b s e n c e o f a co p y o f t h e g u i d e l i n e s 
t h e m s e l v e s s u g g e s t s t h a t t h e t e x t does n o t s u p p o r t t h e d e g r e e 
o f f l e x i b i l i t y i n s i s t e d on b e l o w and i n t h i s C o u r t as t h e 
b a s i s f o r S t a t e - a g e n t i m m u n i t y . 
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A l t h o u g h t h e r u l e s o f a b o a r d o f e d u c a t i o n g o v e r n i n g t h e 

a d m i n i s t e r i n g o f c o r p o r a l p u n i s h m e n t m i g h t be i m p r o v e d by 

i n c o r p o r a t i n g i n t o t h o s e r u l e s a p r o v i s i o n a u t h o r i z i n g a 

t e a c h e r t o d i s r e g a r d t h o s e r u l e s i n e x i g e n t c i r c u m s t a n c e s , i t 

i s n o t t h e p r o v i n c e o f t h i s C o u r t t o f a s h i o n more a p p r o p r i a t e 

g u i d e l i n e s a f t e r t h e f a c t i n l i t i g a t i o n stemming f r o m a 

f a i l u r e t o a d h e r e t o g u i d e l i n e s . I f we were t o do so t h e n 

t h i s C o u r t ' s r e i t e r a t i o n i n Cranman o f t h e a b s e n c e o f i m m u n i t y 

when a r u l e p r o m u l g a t e d f o r t h e p u r p o s e o f r e g u l a t i n g t h e 

a c t i v i t i e s o f a g o v e r n m e n t a l a g e n c y i s n o t f o l l o w e d , a 

c i r c u m s t a n c e where t h e e x e r c i s e o f j u d gment i s t h e r e f o r e n o t 

n e c e s s a r y , w i l l become m e a n i n g l e s s b e c a u s e t h e d i s o b e d i e n t 

p a r t y w i l l be a b l e t o p o i n t t o r e a s o n s why t h e r u l e s h o u l d n o t 

be f o l l o w e d . I t i s up t o t h e r u l e m a k e r s - - n o t t h i s C o u r t - - t o 

d e t e r m i n e w h e t h e r t h e e x e r c i s e o f j u d g m e n t i n f o l l o w i n g r u l e s 

i s d e s i r a b l e . 

C o n c l u s i o n 

The B o a r d has e s t a b l i s h e d t h a t i t i s e n t i t l e d t o a b s o l u t e 

i m m u n i t y , and i t has a c l e a r l e g a l r i g h t t o t h e d i s m i s s a l o f 

J o n e s ' s c l a i m a g a i n s t i t . We t h e r e f o r e g r a n t t h e p e t i t i o n as 

t o t h e B o a r d and d i r e c t t h e t r i a l c o u r t t o e n t e r a summary 
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judgment i n i t s f a v o r . B e a l , h owever, has n o t e s t a b l i s h e d 

t h a t she i s e n t i t l e d t o S t a t e - a g e n t i m m u n i t y ; we t h e r e f o r e 

deny t h e p e t i t i o n as t o h e r . 2 

PETITION GRANTED IN PART AND DENIED IN PART; WRIT ISSUED. 

Cobb, C . J . , and L y o n s , W o o d a l l , P a r k e r , and Shaw, J J . , 

c o n c u r . 

S t u a r t , S m i t h , B o l i n , and Murdock, J J . , c o n c u r i n p a r t 

and d i s s e n t i n p a r t . 

2The e x t e n t t o w h i c h t h e r e i s a c a u s a l r e l a t i o n b e t w e e n 
t h e m a t t e r s made t h e b a s i s o f t h e c o m p l a i n t and t h e d e v i a t i o n 
f r o m t h e g u i d e l i n e i s an i s s u e we do n o t d e c i d e . When 
e n t e r t a i n i n g i n t e r l o c u t o r y r e v i e w o f t h e d e n i a l o f a summary 
judgment i n t h e c o n t e x t o f i m m u n i t y we do n o t a d d r e s s o t h e r 
m a t t e r s d e a l i n g w i t h t h e m e r i t s o f t o r t l i a b i l i t y . Ex p a r t e 
S i m p s o n , [Ms. 1080981, O c t . 16, 2009] So. 3d ( A l a . 
200 9 ) . See a l s o Ex p a r t e Hudson, 866 So. 2d 1115, 1120 ( A l a . 
2003)("We c o n f i n e o u r i n t e r l o c u t o r y r e v i e w t o m a t t e r s germane 
t o t h e i s s u e o f i m m u n i t y . M a t t e r s r e l e v a n t t o t h e m e r i t s o f 
t h e u n d e r l y i n g t o r t c l a i m , s u c h as i s s u e s o f d u t y o r 
c a u s a t i o n , a r e b e s t l e f t t o t h e t r i a l c o u r t " ) . 

17 



1090387 

STUART, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I a g r e e w i t h t h e c o n c l u s i o n i n t h e m a j o r i t y o p i n i o n t h a t 

t h e Monroe C o u n t y B o a r d o f E d u c a t i o n i s e n t i t l e d t o a summary 

judgment b e c a u s e t h e c l a i m s a g a i n s t i t a r e b a r r e d by a b s o l u t e 

i m m u n i t y . I r e s p e c t f u l l y d i s a g r e e w i t h t h e c o n c l u s i o n t h a t 

F r a n k y e B e a l i s n o t a l s o e n t i t l e d t o a summary judgment on t h e 

b a s i s o f S t a t e - a g e n t i m m u n i t y . 

A c c o r d i n g t o t h e m a j o r i t y , B e a l d i d n o t e s t a b l i s h a p r i m a 

f a c i e s h o w i n g t h a t no g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t e d 

b e c a u s e , i t c o n c l u d e s , B e a l ' s d e p o s i t i o n t e s t i m o n y e s t a b l i s h e s 

t h a t , i n d i s p e n s i n g c o r p o r a l p u n i s h m e n t , she d i d n o t a d h e r e t o 

t h e B o a r d ' s p o l i c y and t h a t she e x c e e d e d t h e s c o p e o f h e r 

a u t h o r i t y . I a c k n o w l e d g e t h a t B e a l t e s t i f i e d t h a t t h e B o a r d 

p o l i c y r e q u i r e d t h e p r e s e n c e o f a w i t n e s s when a t e a c h e r 

a d m i n i s t e r s c o r p o r a l p u n i s h m e n t . That f a c t a l o n e , however, i s 

n o t d i s p o s i t i v e o f t h e i s s u e w h e t h e r B e a l i s e n t i t l e d t o 

S t a t e - a g e n t i m m u n i t y . The d i s p o s i t i v e f a c t i s w h e t h e r B e a l 

t e s t i f i e d t h a t t h e p o l i c y does n o t p r o v i d e f o r e x c e p t i o n s o r 

a l l o w f o r t h e e x e r c i s e o f a t e a c h e r ' s d i s c r e t i o n . The 

m a j o r i t y ' s c o n c l u s i o n t h a t t h e p o l i c y does n o t p r o v i d e f o r 

d i s c r e t i o n on t h e p a r t o f t h e t e a c h e r r e s t s on B e a l ' s r e s p o n s e 
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when she was a s k e d a b o u t f a c t o r s t h a t w o u l d j u s t i f y a 

t e a c h e r ' s n o t f o l l o w i n g t h e g u i d e l i n e r e g a r d i n g t h e 

a d m i n i s t r a t i o n o f c o r p o r a l p u n i s h m e n t , s t a t i n g : " I t [ t h e 

u n a v a i l a b i l i t y o f a n o t h e r t e a c h e r ] may n o t j u s t i f y i t , b u t by 

t h e same t o k e n , t h e a u t h o r i t y t h a t ' s g i v e n me as a t e a c h e r 

s h o u l d a l l o w me t o use my p r o f e s s i o n a l judgment i n c e r t a i n 

s i t u a t i o n s . I t w o u l d be i m p o s s i b l e , I w o u l d t h i n k , t o 

s t i p u l a t e e v e r y s i t u a t i o n t h a t w o u l d o c c u r , " and on h e r 

t e s t i m o n y t h a t t h e g u i d e l i n e d i d n o t i n c l u d e " a n y t h i n g " t h a t 

a u t h o r i z e d t h e use o f c o r p o r a l p u n i s h m e n t w i t h o u t t h e p r e s e n c e 

o f a w i t n e s s . See So. 3d a t . I n my o p i n i o n , t h i s 

t e s t i m o n y e s t a b l i s h e s t h a t B e a l d i d n o t r e c a l l any s p e c i f i c s 

l i s t e d i n t h e g u i d e l i n e s . I t does n o t e s t a b l i s h a g e n u i n e 

i s s u e o f m a t e r i a l f a c t as t o w h e t h e r t h e B o a r d ' s p o l i c y v e s t s 

a t e a c h e r w i t h d i s c r e t i o n . The words " s h o u l d " and " I w o u l d 

t h i n k " q u a l i f y B e a l ' s s t a t e m e n t s and i n d i c a t e h e r 

u n d e r s t a n d i n g o f t h e g u i d e l i n e s ; t h e usage o f t h o s e words does 

n o t e s t a b l i s h a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r 

t h e p o l i c y a l l o w s f o r t e a c h e r d i s c r e t i o n i n t h e a d m i n i s t r a t i o n 

o f c o r p o r a l p u n i s h m e n t . I n d e e d , t h e a f f i d a v i t s o f B e a l ' s 

p r i n c i p a l , t h e s u p e r i n t e n d e n t o f t h e B o a r d a t t h e t i m e o f t h e 
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i n c i d e n t , and t h e s u p e r i n t e n d e n t when t h e B o a r d and B e a l ' s 

summary-judgment m o t i o n was f i l e d i n d i c a t e t h a t a t e a c h e r does 

have d i s c r e t i o n . M o r e o v e r , I do n o t r e a d B e a l ' s a d m i s s i o n 

t h a t she had r e c e i v e d c o r r e s p o n d e n c e f r o m t h e B o a r d s t a t i n g , 

" [ I ] f I had t o a d m i n i s t e r some d i s c i p l i n e , t h a t i t has t o 

f o l l o w t h e B o a r d ' s g u i d e l i n e s " t o r e q u i r e t h e c o n c l u s i o n t h a t 

i n a t t e m p t i n g t o a d m i n i s t e r c o r p o r a l p u n i s h m e n t on R a s h i d 

J o n e s B e a l d i d n o t f o l l o w t h e B o a r d ' s p o l i c y . I n my o p i n i o n , 

t h e f o r e g o i n g s i m p l y does n o t c r e a t e a g e n u i n e i s s u e o f 

m a t e r i a l f a c t . 

The e v i d e n c e s u b m i t t e d by B e a l p r e s e n t e d a p r i m a f a c i e 

s h o w i n g t h a t Pamela J o n e s A l - S u l a i b e ' s c l a i m s a r o s e f r o m 

B e a l ' s e x e r c i s e o f h e r judgment i n t h e d i s c h a r g e o f h e r d u t i e s 

i n e d u c a t i n g s t u d e n t s and, c o n s e q u e n t l y , t h a t she was e n t i t l e d 

t o S t a t e - a g e n t i m m u n i t y . The b u r d e n t h e n s h i f t e d t o A l -

S u l a i b e t o p r o d u c e " s u b s t a n t i a l e v i d e n c e " s h o w i n g t h a t B e a l 

was n o t e n t i t l e d t o S t a t e - a g e n t i m m u n i t y -- t h a t B e a l " a c t [ e d ] 

w i l l f u l l y , m a l i c i o u s l y , f r a u d u l e n t l y , i n bad f a i t h , [ o r ] 

b e y o n d [ h e r ] a u t h o r i t y . " Ex p a r t e Cranman, 792 So. 2d 392, 

405 ( A l a . 2 0 0 0 ) . A l - S u l a i b e , however, f a i l e d t o p r e s e n t any 

e v i d e n c e , much l e s s s u b s t a n t i a l e v i d e n c e , t o s u p p o r t h e r 

20 



1090387 

c o n t e n t i o n and, c o n s e q u e n t l y , d i d n o t e s t a b l i s h t h a t a g e n u i n e 

i s s u e o f m a t e r i a l f a c t e x i s t e d t o overcome B e a l ' s p r i m a f a c i e 

s h o w i n g t h a t she was e n t i t l e d t o a summary judgment b a s e d on 

S t a t e - a g e n t i m m u n i t y . B e c a u s e I b e l i e v e t h a t t h e m a t e r i a l s 

b e f o r e us e s t a b l i s h t h a t a summary judgment f o r B e a l i s p r o p e r 

on t h e b a s i s o f S t a t e - a g e n t i m m u n i t y , I r e s p e c t f u l l y d i s s e n t 

f r o m t h e m a j o r i t y ' s c o n c l u s i o n o t h e r w i s e . 

S m i t h and B o l i n , J J . , c o n c u r . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I c o n c u r w i t h t h e c o n c l u s i o n i n t h e m a j o r i t y o p i n i o n 

t h a t t h e Monroe C o u n t y B o a r d o f E d u c a t i o n i s e n t i t l e d t o a 

summary judgment b e c a u s e t h e c l a i m s a g a i n s t i t a r e b a r r e d by 

a b s o l u t e i m m u n i t y . I r e s p e c t f u l l y d i s s e n t f r o m t h e c o n c l u s i o n 

t h a t F r a n k y e B e a l i s n o t a l s o e n t i t l e d t o a summary j u d g m e n t . 

I d i s s e n t as t o t h e l a t t e r i s s u e b e c a u s e o f c o n c e r n s I 

p r e v i o u s l y have e x p r e s s e d t o t h e e f f e c t t h a t t h i s C o u r t i s 

o v e r - a p p l y i n g t h e " b e y o n d - a u t h o r i t y " e x c e p t i o n t o S t a t e - a g e n t 

i m m u n i t y . These c o n c e r n s a r e s u m m a r i z e d i n my s p e c i a l w r i t i n g 

i n Ex p a r t e Watson, [Ms. 1080368, O c t . 30, 2009] So. 3d 

, ( A l a . 200 9) (Murdock, J . , c o n c u r r i n g i n p a r t and 

d i s s e n t i n g i n p a r t ) : 

" A d o p t i n g t h e a n a l y s i s p r o v i d e d by Ex p a r t e  
Cranman, 792 So. 2d 392 ( A l a . 2 0 0 0 ) , t h i s C o u r t i n 
Ex p a r t e B u t t s , 775 So. 2d 173 ( A l a . 2 0 0 0 ) , h e l d 
t h a t a S t a t e e m p l o y e e s u e d i n h i s o r h e r i n d i v i d u a l 
c a p a c i t y f o r t o r t i o u s w r o n g d o i n g e n j o y s S t a t e - a g e n t 
i m m u n i t y f r o m l i a b i l i t y i f t h e w r o n g d o i n g o c c u r s 
w h i l e t h e e m p l oyee i s p e r f o r m i n g c e r t a i n t y p e s o f 
a c t i v i t i e s p r e v i o u s l y c a t e g o r i z e d as ' d i s c r e t i o n a r y 
f u n c t i o n s . ' I n a d d i t i o n , c o n s i s t e n t w i t h t h e 
p r e - C r a n m a n r e c o g n i t i o n o f i m m u n i t y f o r s o - c a l l e d 
' m i n i s t e r i a l d u t i e s , ' Cranman and B u t t s r e c o g n i z e d 
t h e a v a i l a b i l i t y o f S t a t e - a g e n t i m m u n i t y f o r 
t o r t i o u s c o n d u c t c o m m i t t e d by an e m p l o y e e w h i l e 
' " d i s c h a r g i n g d u t i e s i m p o s e d on a d e p a r t m e n t o r 
a g e n c y by s t a t u t e , r u l e , o r r e g u l a t i o n , i n s o f a r as 
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t h e t h e s t a t u t e , r u l e , o r r e g u l a t i o n p r e s c r i b e s t h e 
manner f o r p e r f o r m i n g t h e d u t i e s a n d t h e S t a t e a g e n t 
p e r f o r m s t h e d u t i e s i n t h a t manner."' B u t t s , 775 
So. 2d a t 178 ( q u o t i n g Cranman, 792 So. 2d a t 4 0 5 ) . 
I do n o t t h i n k t h a t t h e c o n v e r s e o f t h e l a t t e r r u l e 
i s p a r t o f o u r i m m u n i t y l a w . T h a t i s , when an 
em p l o y e e does n o t do e v e r y t h i n g i n c o m p l e t e 
a c c o r d a n c e w i t h an a p p l i c a b l e r e g u l a t i o n o r o t h e r 
d i r e c t i v e , I do n o t b e l i e v e t h e 'beyond a u t h o r i t y ' 
e x c e p t i o n r e c o g n i z e d i n B u t t s n e c e s s a r i l y s t r i p s t h e 
em p l o y e e o f any S t a t e - a g e n t i m m u n i t y he o r she w o u l d 
o t h e r w i s e h a v e . 

" S p e c i f i c a l l y , f r o m t h e p e r s p e c t i v e o f how t h e  
l a w v i e w s t h e e m p l o y e e ' s r e l a t i o n s h i p t o t h e i n j u r e d  
p a r t y , I do n o t b e l i e v e t h a t t h e f a i l u r e o f an 
em p l o y e e t o f o l l o w e v e r y a p p l i c a b l e r e g u l a t i o n o r 
e v e r y i n s t r u c t i o n g i v e n t o t h e employee b y a 
s u p e r v i s o r n e c e s s a r i l y means t h a t t h e e m p l o y e e , f o r 
p u r p o s e s o f a S t a t e - a g e n t - i m m u n i t y a n a l y s i s , has 
a c t e d b e y o n d t h e a u t h o r i t y o t h e r w i s e g i v e n t o h i m o r 
h e r by l a w . I n a g i v e n c a s e , i t may be t h a t t h e 
em p l o y e e has a c t e d i n b a d f a i t h i n n o t f o l l o w i n g an 
a p p l i c a b l e d i r e c t i v e (and as a r e s u l t f a l l s w i t h i n 
t h e b a d - f a i t h e x c e p t i o n t o S t a t e - a g e n t i m m u n i t y ) o r 
p e r h a p s has a c t e d w a n t o n l y ( t h o u g h A l a b a m a has n o t 
r e c o g n i z e d an e x c e p t i o n t o S t a t e - a g e n t i m m u n i t y f o r 
wanton c o n d u c t ) . I am c o n c e r n e d , h o w e v er, t h a t we 
a r e m o v i n g t o a p l a c e i n o u r l a w i n w h i c h we 
c o n s i d e r any v i o l a t i o n o f any r e g u l a t i o n and any 
v i o l a t i o n o f a memorandum o f i n s t r u c t i o n ( o r f o r 
t h a t m a t t e r e v e n an o r a l i n s t r u c t i o n ) f r o m a 
s u p e r v i s o r t o d e p r i v e an e m p l o y e e o f o t h e r w i s e 
a p p l i c a b l e S t a t e - a g e n t i m m u n i t y on t h e g r o u n d t h a t 
he o r she i s a c t i n g 'beyond h i s o r h e r a u t h o r i t y . ' 

" O b v i o u s l y , i n one s e n s e , no S t a t e e m p l o y e e i s 
' a u t h o r i z e d ' t o v i o l a t e any a p p l i c a b l e r e g u l a t i o n , 
f e d e r a l o r s t a t e , o r t o d i s r e g a r d a p p r o p r i a t e 
i n s t r u c t i o n s f r o m a s u p e r v i s o r . M ust we n o t be 
c i r c u m s p e c t , h o w e v er, i n c o n c l u d i n g t h a t m e r e l y 
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b e c a u s e an e m p loyee f a i l s t o f o l l o w a r e q u i r e m e n t o f 
a r e g u l a t i o n o r a l l t h e i n s t r u c t i o n s g i v e n t o h i m o r 
h e r i n a memorandum f r o m a s u p e r v i s o r , t h e e m p l o y e e , 
i n s o f a r as a t h i r d p a r t y i s c o n c e r n e d , has a c t e d 
b e y o n d h i s o r h e r a u t h o r i t y as an o f f i c i a l o r 
e m p l o y e e o f t h e a g e n c y o r d e p a r t m e n t i n v o l v e d ? I f 
t h a t i s t h e s e n s e i n w h i c h we a r e t o a d d r e s s t h e 
m a t t e r , t h e n w o u l d we n o t be o b l i g e d t o s a y t h a t an 
e m p l o y e e t o l d b y h i s o r h e r s u p e r v i s o r a l w a y s t o 
r e f r a i n f r o m any t o r t i o u s c o n d u c t v i s - a - v i s t h i r d 
p a r t i e s w i l l be a c t i n g b e y o n d t h e e m p l o y e e ' s 
a u t h o r i t y w h e never he o r she does o t h e r w i s e ? 
I n d e e d , a d i r e c t i v e f r o m a s u p e r v i s o r t o t h i s e f f e c t 
w o u l d n o t e v e n be n e c e s s a r y b e c a u s e , i n t h i s s e n s e , 
an e m p loyee n e v e r has t h e a u t h o r i t y t o a c t 
t o r t i o u s l y t o w a r d o t h e r s . 

" T h i s C o u r t has i n t h e p a s t o f t e n l o o k e d t o t h e 
R e s t a t e m e n t (Second) o f T o r t s § 895D (1979) f o r 
g u i d a n c e i n t h i s a r e a . See B e l l v. C h i s o m , 421 So. 
2d 1239, 1240 ( A l a . 1 9 8 2 ) . The R e s t a t e m e n t , as i t 
now r e a d s and as i t has r e a d f o r o v e r 30 y e a r s , 
p r o v i d e s t h e f o l l o w i n g i n s i g h t as t o what i s meant 
when we s p e a k o f an e m p l o y e e a c t i n g b e y o n d h i s o r 
h e r a u t h o r i t y : 

"'An i m m u n i t y p r o t e c t s an o f f i c e r o n l y t o 
t h e e x t e n t t h a t he i s a c t i n g i n t h e g e n e r a l  
s c o p e o f h i s o f f i c i a l a u t h o r i t y . When he 
goes e n t i r e l y b e y o n d i t and does an a c t 
t h a t i s n o t p e r m i t t e d a t a l l by t h a t d u t y , 
he i s n o t a c t i n g i n h i s c a p a c i t y as a 
p u b l i c o f f i c e r o r e m p l o y e e a n d he has no 
more i m m u n i t y t h a n a p r i v a t e c i t i z e n . I t 
i s as i f a p o l i c e o f f i c e r o f one s t a t e 
makes an a r r e s t i n a n o t h e r s t a t e where he 
has no a u t h o r i t y . ' 
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" R e s t a t e m e n t (Second) o f T o r t s § 8 95D cmt. g 
( e m p h a s i s a d d e d ) . I n o t h e r w o r d s , t h e c o n c e p t o f a 
S t a t e e m p l o y e e a c t i n g b e y o n d h i s o r h e r a u t h o r i t y 
c o r r e s p o n d s w i t h t h e c o n c e p t o f an e m p l o y e e a c t i n g 
o u t s i d e t h e l i n e and s c o p e o f h i s o r h e r 
e m p l o y m e n t . 1 2 I t has n e v e r b e e n a c o n c e p t i n t e n d e d 
t o a d d r e s s e v e r y s i t u a t i o n i n w h i c h a S t a t e 
e m p l o y e e , w h i l e a c t i n g w i t h i n t h e g e n e r a l l i n e and 
s c o p e o f h i s o r h e r employment, n o n e t h e l e s s v i o l a t e s 
some f e d e r a l o r s t a t e r e g u l a t i o n , i n s t r u c t i o n s f r o m 
h i s o r h e r s u p e r v i s o r , o r , t a k e n t o i t s l o g i c a l 
c o n c l u s i o n , A l a b a m a l a w p r o h i b i t i n g n e g l i g e n t 
c o n d u c t . 

" 1 2The 'beyond a u t h o r i t y ' c o n c e p t a p p e a r s t o 
have b e e n b o r r o w e d f r o m t h e l a w o f r e s p o n d e a t 
s u p e r i o r , and i t s i m p o r t a n d f i e l d o f o p e r a t i o n f o r 
p u r p o s e s o f i m m u n i t y l a w a r g u a b l y a r e g u i d e d 
a c c o r d i n g l y . As e x p l a i n e d i n Cranman and c o u n t l e s s 
o t h e r i m m u n i t y c a s e s d e c i d e d by t h i s C o u r t , t h e 
w h o l e o b j e c t o f o u r a t t e m p t t o a r t i c u l a t e s t a n d a r d s 
and e x c e p t i o n s i n t h i s a r e a i s t o e x p l a i n u n d e r what 
c i r c u m s t a n c e s j u d i c i a l i n t e r f e r e n c e w i t h o r s a n c t i o n 
o f an e m p l o y e e ' s c o n d u c t i s t a n t a m o u n t t o 
i n t e r f e r e n c e w i t h o r s a n c t i o n o f c o n d u c t o f t h e 
S t a t e i t s e l f . J u s t as t h e c o n c e p t o f l i n e and s c o p e 
o f employment d e s c r i b e s t h e c i r c u m s t a n c e i n w h i c h an 
e m p l o y e e ' s c o n d u c t i s t r e a t e d as t h e c o n d u c t o f t h e 
e m p l o y e r f o r p u r p o s e s o f t o r t l a w g e n e r a l l y , i t 
h e l p s d e s c r i b e t h o s e s i t u a t i o n s i n w h i c h a S t a t e 
e m p l o y e e c a n n o t be c o n s i d e r e d as a c t i n g 'beyond h i s 
o r h e r a u t h o r i t y ' f o r p u r p o s e s o f t h i s e x c e p t i o n t o 
S t a t e - a g e n t i m m u n i t y . " 

( F i r s t e m p h a s i s added.) 

C o n s i s t e n t w i t h t h e f o r e g o i n g , t h e a f f i d a v i t s s u b m i t t e d 

b y B e a l i n t h e c a s e b e f o r e us e s t a b l i s h t h a t B e a l was n o t 
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a c t i n g b e y o n d h e r "employment r e s p o n s i b i l i t i e s " g e n e r a l l y . 

M o r e o v e r , t h e u n d e r s t a n d i n g o f t h e " b e y o n d - a u t h o r i t y " 

e x c e p t i o n e x p r e s s e d above a v o i d s t h e p r o b l e m a t i c n a t u r e o f 

a p p l y i n g o u r c u r r e n t a p p r o a c h t o a s i t u a t i o n , l i k e t h a t 

p r e s e n t e d h e r e , i n w h i c h an e m p l o y e e i s c o n f r o n t e d w i t h what 

c o u l d be i n c o n s i s t e n t i n s t r u c t i o n s by a m a n u a l a n d / o r a 

s u p e r v i s o r . I n a d d i t i o n t o t h e n e e d t o impose c o r p o r a l 

d i s c i p l i n e i n t h e p r e s e n c e o f a n o t h e r p r o f e s s i o n a l e m p l o y e e , 

B e a l was a l s o u n d e r i n s t r u c t i o n s t o m a i n t a i n s u p e r v i s i o n o f 

h e r s t u d e n t s and y e t , i n t h e e x e r c i s e o f h e r d i s c r e t i o n , she 

a l s o deemed i t n e c e s s a r y t o p r o c e e d w i t h t h e d i s c i p l i n e o f t h e 

u n r u l y s t u d e n t i n o r d e r t o m a i n t a i n c o n t r o l i n h e r c l a s s r o o m . 

See g e n e r a l l y Ex p a r t e Kennedy, 992 So. 2d 1276, 1280 ( A l a . 

2008) ( " ' S t a t e - a g e n t i m m u n i t y p r o t e c t s S t a t e e m p l o y e e s , as 

a g e n t s o f t h e S t a t e , i n t h e e x e r c i s e o f t h e i r j u d g m e n t i n 

e x e c u t i n g t h e i r work r e s p o n s i b i l i t i e s . ' " ( q u o t i n g Ex p a r t e  

H a y l e s , 852 So. 2d 117, 122 ( A l a . 2 0 0 2 ) ) . 

E ven a p p l y i n g t h e u n d e r s t a n d i n g o f t h e b e y o n d - a u t h o r i t y 

e x c e p t i o n i n t h e m a i n o p i n i o n , I am i n c l i n e d t o a g r e e w i t h 
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J u s t i c e S t u a r t ' s v i e w o f t h e e v i d e n c e i n t h i s p a r t i c u l a r 

c a s e . 3 

3 I am n o t p e r s u a d e d t h a t , i n a c a s e where t h e r e i s no 
c o n n e c t i o n b e t w e e n t h e a s p e c t i n w h i c h t h e S t a t e a g e n t has 
a c t e d b e y o n d h i s o r h e r a u t h o r i t y and t h e i n j u r i e s s u f f e r e d by 
a t h i r d p a r t y , t h i s f a c t w o u l d n o t be germane t o t h e i s s u e 
w h e t h e r t h e employee s h o u l d be d e p r i v e d o f i m m u n i t y u n d e r t h e 
b e y o n d - a u t h o r i t y e x c e p t i o n . 
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