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On A p p l i c a t i o n f o r R e h e a r i n g 

BRYAN, Judge. 

T h i s c o u r t ' s o p i n i o n of August 21, 2009, i s withdrawn, 

and the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

The p l a i n t i f f , Joe F. G a r r i e , a p p e a l s from a summary 

judgment e n t e r e d i n f a v o r of the defendant, Summit T r e e s t a n d s , 
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LLC ("Summit"), i n t h i s a c t i o n s e e k i n g damages f o r i n j u r i e s 

s u s t a i n e d when G a r r i e f e l l from a t r e e s t a n d manufactured by 

Summit. 

F a c t s 

On January 31, 2003, G a r r i e was h u n t i n g i n a 1998 model 

" V i p e r " t r e e s t a n d manufactured by Summit. G a r r i e ' s son had 

purchased the t r e e s t a n d f o r G a r r i e a t a s t o r e owned by W i l e y 

Outdoor S p o r t s , I n c . The t r e e s t a n d i s a two-part " c l i m b i n g " 

t r e e s t a n d , i . e . , the h u n t e r uses the t r e e s t a n d t o c l i m b the 

t r e e from which he hun t s . The top h a l f of the t r e e s t a n d 

appears t o c o n s i s t of the s e a t used by the h u n t e r ; the bottom 

h a l f i s the p l a t f o r m on which the h u n t e r ' s f e e t r e s t . 1 The 

top h a l f and the bottom h a l f of the t r e e s t a n d are connected 

by a rope or t e t h e r . The t r e e s t a n d appears t o be of the type 

i n which each h a l f of the t r e e s t a n d a t t a c h e s t o the t r e e by 

use of an a d j u s t a b l e p a r t t h a t wraps around the t r e e . The 

a d j u s t a b l e p a r t i s s e c u r e d around the t r e e i n such a manner as 

t o a l l o w enough room t o maneuver the t r e e s t a n d up and down 

the t r e e w h i l e c l i m b i n g . When the h u n t e r c l i m b s the t r e e , the 

1The r e c o r d on a p p e a l does not c o n t a i n a v i s u a l d e p i c t i o n 
of the t r e e s t a n d . 
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p l a t f o r m of the t r e e s t a n d a t t a c h e s by s t r a p s t o the h u n t e r ' s 

b o o t s . The s t r a p s have rubber bands t h a t f i t around the 

h u n t e r ' s h e e l s . W i t h the h u n t e r ' s f e e t s e c u r e d t o the 

p l a t f o r m , the h u n t e r c l i m b s up or down the t r e e by l i f t i n g the 

p l a t f o r m w i t h h i s f e e t a s h o r t d i s t a n c e e i t h e r up or down, 

then a p p l y i n g p r e s s u r e by p r e s s i n g down, thus s e c u r i n g the 

p l a t f o r m t o the t r e e . The top h a l f of the t r e e s t a n d i s 

o p e r a t e d i n a s i m i l a r f a s h i o n . 

G a r r i e ' s t r e e s t a n d was equipped w i t h a s a f e t y b e l t 

d e s i g n e d t o p r e v e n t f a l l s . On one end, the s a f e t y b e l t f i t s 

around the h u n t e r ' s body somewhere under the h u n t e r ' s 

s h o u l d e r s . The o t h e r end of the s a f e t y b e l t a t t a c h e s t o the 

t r e e . On the day he f e l l , G a r r i e was not u s i n g the s a f e t y 

b e l t . G a r r i e t e s t i f i e d t h a t he used the s a f e t y b e l t f o r two 

h u n t i n g seasons when he f i r s t s t a r t i n g u s i n g the t r e e s t a n d . 

G a r r i e s t a t e d t h a t he stopped u s i n g the s a f e t y b e l t because he 

had h e a r d s t o r i e s about h u n t e r s " g e t t i n g smothered t o death 

and hung w i t h [ t h e s a f e t y b e l t s ] . " G a r r i e a l s o t e s t i f i e d t h a t 

he d i d not b e l i e v e the s a f e t y b e l t was d e s i g n e d t o be used 

w h i l e c l i m b i n g up or down the t r e e w i t h the t r e e s t a n d . 

G a r r i e t e s t i f i e d t h a t , a f t e r h u n t i n g i n h i s t r e e s t a n d 
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d u r i n g the a f t e r n o o n of January 31, 2003, he began t o c l i m b 

down the t r e e u s i n g the t r e e s t a n d . G a r r i e t e s t i f i e d t h a t he 

had c l i m b e d down the t r e e f o u r or f i v e f e e t when one of h i s 

f e e t became disengaged from the f o o t s t r a p on the p l a t f o r m . 

G a r r i e s t a t e d t h a t the t r e e s t a n d c o n s e q u e n t l y "dropped down 

on the s i d e . " G a r r i e t e s t i f i e d t h a t , w h i l e a t t e m p t i n g t o get 

h i s f o o t back i n t o the f o o t s t r a p , he s l i p p e d and f e l l t o the 

ground. The f a l l broke G a r r i e ' s back and r e n d e r e d him 

p a r a p l e g i c . G a r r i e was s u b s e q u e n t l y t r e a t e d a t DCH R e g i o n a l 

M e d i c a l C e nter ("DCH"). The m e d i c a l r e c o r d s of G a r r i e ' s 

t r e a t m e n t a t DCH i n d i c a t e t h a t he had s t a t e d t h a t "he became 

i l l and had a s y n c o p a l e p i s o d e w h i l e h u n t i n g " on the day he 

f e l l . 

P r o c e d u r a l H i s t o r y 

On December 29, 2004, G a r r i e sued Summit and W i l e y 

Outdoor S p o r t s , I n c . ("Wiley Outdoor"), a l l e g i n g (1) c l a i m s 

under the Alabama Extended M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e 

("AEMLD") f o r the manufacture and s a l e of a d e f e c t i v e and 

u n r e a s o n a b l y dangerous t r e e s t a n d , (2) n e g l i g e n c e , (3) 

wantonness, (4) n e g l i g e n t f a i l u r e t o warn, (5) wanton f a i l u r e 

t o warn, (6) b r e a c h of e x p r e s s w a r r a n t y , and (7) b r e a c h of 
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i m p l i e d w a r r a n t y of m e r c h a n t a b i l i t y . Summit and W i l e y Outdoor 

each f i l e d a motion f o r a summary judgment. In Summit's 

summary-judgment motion, Summit a s s e r t e d (1) " t h a t [ G a r r i e ] 

f a i l e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e of a d e s i g n or 

m a n u f a c t u r i n g d e f e c t i n the t r e e s t a n d as i s r e q u i r e d i n o r d e r 

t o e s t a b l i s h a c l a i m under the AEMLD"; (2) " [ t h a t G a r r i e d i d ] 

not o f f e r s u b s t a n t i a l e v i d e n c e of a s a f e r , p r a c t i c a l , 

a l t e r n a t i v e d e s i g n as r e q u i r e d under the AEMLD"; (3) " [ t h a t 

G a r r i e ] f a i l e d t o p r e s e n t any e x p e r t t e s t i m o n y t o support the 

a l l e g a t i o n s c o n t a i n e d i n h i s c o m p l a i n t " ; (4) " [ t h a t Summit 

was] e n t i t l e d t o a judgment as a ma t t e r of law as a r e s u l t of 

[ G a r r i e ' s ] c o n t r i b u t o r y n e g l i g e n c e " ; and (5) t h a t G a r r i e ' s 

n e g l i g e n c e and wantonness c l a i m s were subsumed by h i s AEMLD 

c l a i m . Summit s u p p o r t e d i t s summary-judgment motion w i t h 

v a r i o u s e v i d e n t i a r y m a t e r i a l s , i n c l u d i n g e x p e r t t e s t i m o n y 

i n d i c a t i n g t h a t the t r e e s t a n d i s not d e f e c t i v e or 

un r e a s o n a b l y dangerous. G a r r i e f i l e d a response t o Summit's 

summary-judgment motion, which was s u p p o r t e d by v a r i o u s 

e v i d e n t i a r y m a t e r i a l s , i n c l u d i n g e x p e r t t e s t i m o n y i n d i c a t i n g 

t h a t the t r e e s t a n d i s d e f e c t i v e and u n r e a s o n a b l y dangerous. 

The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 
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W i l e y Outdoor, and the t r i a l c o u r t c e r t i f i e d t h a t judgment as 

f i n a l , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. G a r r i e d i d not 

app e a l from t h a t judgment. The t r i a l c o u r t s u b s e q u e n t l y 

e n t e r e d a summary judgment i n Summit's f a v o r . G a r r i e f i l e d a 

postjudgment motion, which was d e n i e d by o p e r a t i o n of law. 

G a r r i e f i l e d a t i m e l y a p p e a l t o the supreme c o u r t , and the 

supreme c o u r t t r a n s f e r r e d the ap p e a l t o t h i s c o u r t , p u r s u a n t 

t o § 12-2-7(6), A l a . Code 1975. 

Stand a r d of Review 

"In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
summary judgment, 'we u t i l i z e the same s t a n d a r d as 
the t r i a l c o u r t i n d e t e r m i n i n g whether the evi d e n c e 
b e f o r e [ i t ] made out a genuine i s s u e of m a t e r i a l 
f a c t , ' Bussey v. John Deere Co., 531 So. 2d 860, 862 
(A l a . 1988), and whether the movant was ' e n t i t l e d t o 
a judgment as a matter of law.' Wright v. Wri g h t , 
654 So. 2d 542 ( A l a . 1995); Rule 5 6 ( c ) , A l a . R. C i v . 
P. When the movant makes a prima f a c i e showing t h a t 
t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the 
burden s h i f t s t o the nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g such an i s s u e . Bass  
v. S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 
794, 797-98 ( A l a . 1989). E v i d e n c e i s ' s u b s t a n t i a l ' 
i f i t i s of 'such weight and q u a l i t y t h a t f a i r -
minded persons i n the e x e r c i s e of i m p a r t i a l judgment 
can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t 
sought t o be proved.' W r i g h t , 654 So. 2d a t 543 
(q u o t i n g West v. Founders L i f e Assurance Co. of  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). Our 
re v i e w i s f u r t h e r s u b j e c t t o the caveat t h a t t h i s 
C o urt must r e v i e w the r e c o r d i n a l i g h t most 
f a v o r a b l e t o the nonmovant and must r e s o l v e a l l 
r e a s o n a b l e doubts a g a i n s t the movant. Wilma Corp. 
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v. Fl e m i n g Foods of Alabama, I n c . , 613 So. 2d 359 
( A l a . 1993); Hanners v. B a l f o u r G u t h r i e , I n c . , 564 
So. 2d 412, 413 ( A l a . 1990)." 

Hobson v. American Cast I r o n Pipe Co., 690 So. 2d 341, 344 

( A l a . 1997). 

D i s c u s s i o n 

On a p p e a l , G a r r i e makes s e v e r a l arguments. We f i r s t 

a ddress G a r r i e ' s argument t h a t h i s n e g l i g e n c e and wantonness 

c l a i m s were not subsumed by h i s AEMLD c l a i m . That i s , we must 

determine whether the n e g l i g e n c e , wantonness, and AEMLD c l a i m s 

s h o u l d be e v a l u a t e d as s e p a r a t e c l a i m s or whether th e y s h o u l d 

be e v a l u a t e d as a s i n g l e c l a i m under the AEMLD. As noted, 

Summit a s s e r t e d i n i t s summary-judgment motion t h a t G a r r i e ' s 

n e g l i g e n c e and wantonness c l a i m s were subsumed by h i s AEMLD 

c l a i m . In a r g u i n g t h a t the n e g l i g e n c e and wantonness c l a i m s 

were subsumed by the AEMLD c l a i m , Summit c i t e s V e a l v.  

T e l e f l e x , I n c . , 586 So. 2d 188 ( A l a . 1991), and f e d e r a l c a s e s . 

However, i n V e s t a F i r e Insurance Corp. v. Milam & Co.  

C o n s t r u c t i o n , 901 So. 2d 84 ( A l a . 2004), our supreme c o u r t 

a d d r e s s e d V e a l and e x p l a i n e d t h a t n e g l i g e n c e and wantonness 

c l a i m s are not subsumed by an AEMLD c l a i m . The supreme c o u r t 

s t a t e d : 
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"With r e s p e c t t o the t r i a l c o u r t ' s d e t e r m i n a t i o n 
t h a t the p l a i n t i f f s ' n e g l i g e n c e and b r e a c h - o f -
w a r r a n t y c l a i m s were subsumed by t h e i r AEMLD c l a i m s , 
the t r i a l c o u r t ' s d e t e r m i n a t i o n might have been 
s u p p o r t a b l e under V e a l v. T e l e f l e x , I n c . , 586 So. 2d 
188 ( A l a . 1991), a case t h a t d i s c u s s e d c i r c u m s t a n c e s 
under which the s t r i c t - l i a b i l i t y d o c t r i n e of the 
AEMLD might be viewed as i m p u t i n g n e g l i g e n c e t o a 
defendant as a matter of law. 6 

"More r e c e n t l y , however, and a f t e r the e n t r y of 
the summary judgment f o r [the d e f e n d a n t ] , t h i s C ourt 
s p e c i f i c a l l y a d d r e s s e d the q u e s t i o n whether a 
n e g l i g e n c e c l a i m i s subsumed i n a AEMLD c l a i m i n 
T i l l m a n v. R.J. Reynolds Tobacco Co., 871 So. 2d 28, 
34-35 ( A l a . 2003): 

" ' I t must be remembered, however, t h a t 
the AEMLD, as e s t a b l i s h e d i n C a s r e l l [v.  
A l t e c I n d u s t r i e s , I n c . , 335 So. 2d 128 
( A l a . 1976),] and A t k i n s [v. American  
Motors Corp., 335 So. 2d 134 ( A l a . 1 9 7 6 ) ] , 
i s "an example of j u d i c i a l l e g i s l a t i o n , " 
not of l e g i s l a t i v e enactment. Keck v.  
D r y v i t Sys., I n c . , 830 So. 2d 1, 8 ( A l a . 
2002). T h i s Court warned l a s t year i n Keck 
t h a t " [ j ] u d i c i a l d e c i s i o n - m a k i n g s h o u l d not 
be seen as the o p p o r t u n i t y t o l e g i s l a t e . " 
830 So. 2d a t 8. Alabama remains a 
common-law s t a t e , and t h e r e f o r e common-law 
t o r t a c t i o n s "so f a r as [they are] not 
i n c o n s i s t e n t w i t h the C o n s t i t u t i o n , laws 
and i n s t i t u t i o n s of t h i s s t a t e .. . s h a l l  
c o n t i n u e i n f o r c e , except as from time t o 
time ... may be a l t e r e d or r e p e a l e d by the 
L e g i s l a t u r e § 1-3-1, A l a . Code 1975. We 
w i l l not presume t o so d e f i n e the 
bo u n d a r i e s of the j u d i c i a l l y c r e a t e d AEMLD 
so t h a t i t subsumes the common-law t o r t 
a c t i o n s of n e g l i g e n c e and wantonness 
a g a i n s t the r e t a i l e r d e f e n d a n t s . ' 
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" 6 A f t e r V e a l , a number of cases h e l d t h a t 
n e g l i g e n c e and wantonness c l a i m s were subsumed by an 
AEMLD c l a i m . See, e.g., Brock v. B a x t e r H e a l t h c a r e  
Corp., 96 F. Supp. 2d 1352 (S.D. A l a . 2000), and 
Johnson v. G e n e r a l Motors Corp., 82 F. Supp. 2d 1326 
(S.D. A l a . 1997). However, a number of o t h e r cases 
e i t h e r r e c o g n i z e d t h a t the i s s u e had not been 
f i n a l l y d e c i d e d , see Grimes v. G e n e r a l Motors Corp., 
205 F. Supp. 2d 1292 (M.D. A l a . 2002), or p e r m i t t e d 
n e g l i g e n c e and AEMLD c l a i m s t o c o e x i s t under c e r t a i n 
c i r c u m s t a n c e s . See, e.g., F l a g s t a r E n t e r s . , I n c . v.  
D a v i s , 709 So. 2d 1132 ( A l a . 1997)." 

V e s t a F i r e I n s . , 901 So. 2d a t 101-02. T h e r e f o r e , G a r r i e ' s 

n e g l i g e n c e and wantonness c l a i m s were not subsumed by h i s 

AEMLD c l a i m . 

We next address G a r r i e ' s arguments c o n c e r n i n g h i s c l a i m 

under the AEMLD. 

"The elements of an AEMLD c l a i m are as f o l l o w s : 

"'"'To e s t a b l i s h l i a b i l i t y , a p l a i n t i f f 
must show: 

"'"'(1) he s u f f e r e d i n j u r y o r 
damage[] t o h i m s e l f or h i s 
p r o p e r t y by one who s e l l s a 
p r o d u c t i n a d e f e c t i v e c o n d i t i o n 
u n r e a s o n a b l y dangerous t o the 
p l a i n t i f f as the u l t i m a t e u s e r or 
consumer, i f 

"'"'(a) the s e l l e r i s 
engaged i n the b u s i n e s s of 
s e l l i n g such a p r o d u c t , and 
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"'"'(b) i t i s e x p e c t e d t o 
and does r e a c h the u s e r or 
consumer w i t h o u t s u b s t a n t i a l 
change i n the c o n d i t i o n i n which 
i t [was] s o l d . ' " 

"'Yamaha Motor Co. v. Thornton, 579 So. 2d 
619, 621 ( A l a . 1991) ( q u o t i n g C a s r e l l v.  
A l t e c Indus., I n c . , 335 So. 2d 128, 132-33 
( A l a . 1 9 7 6 ) ) . ' " 

T a n k s l e y v. P r o S o f t Automation, I n c . , 982 So. 2d 1046, 1049-50 

( A l a . 2007) ( q u o t i n g K i r k v. G a r r e t t F o r d T r a c t o r , I n c . , 650 

So. 2d 865, 866 ( A l a . 1994)). 

"I n an AEMLD a c t i o n , 'the p l a i n t i f f must 
a f f i r m a t i v e l y show t h a t the p r o d u c t was s o l d w i t h a 
d e f e c t or i n a d e f e c t i v e c o n d i t i o n . ' Jordan v.  
G e n e r a l Motors Corp., 581 So. 2d 835, 836-37 ( A l a . 
1991). 'Without e v i d e n c e t o support the c o n c l u s i o n 
t h a t the p r o d u c t was d e f e c t i v e and/or u n r e a s o n a b l y 
dangerous when i t l e f t the hands of the s e l l e r , the 
burden i s not s u s t a i n e d . ' J o r d a n , 581 So. 2d a t 837. 
'Proof of an a c c i d e n t and i n j u r y i s not i n i t s e l f 
s u f f i c i e n t t o e s t a b l i s h l i a b i l i t y under the AEMLD; 
a d e f e c t i n the p r o d u c t must be a f f i r m a t i v e l y 
shown.' Townsend v. G e n e r a l Motors Corp., 642 So. 
2d 411, 415 ( A l a . 1994)." 

T a n k s l e y , 982 So. 2d a t 1051. 

G a r r i e s u p p o r t e d h i s response t o Summit's summary-

judgment motion w i t h , among o t h e r t h i n g s , the a f f i d a v i t of 

Roger E. D a v i s , a p r o f e s s i o n a l e n g i n e e r . Davis t e s t i f i e d t h a t 

the t r e e s t a n d i s d e f e c t i v e and u n r e a s o n a b l y dangerous i n two 

r e s p e c t s : (1) i t i s not equipped w i t h a body h a r n e s s , but 
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i n s t e a d i s equipped o n l y w i t h a s a f e t y b e l t ; and (2) the f o o t 

s t r a p s of the t r e e s t a n d are not d e s i g n e d t o a d e q u a t e l y 

p r e v e n t the p l a t f o r m of the t r e e s t a n d from d i s l o d g i n g from 

the h u n t e r ' s f e e t . Davis t e s t i f i e d : 

"The c l i m b i n g t r e e s t a n d i n v o l v e d i n Mr. G a r r i e ' s 
i n j u r y was manufactured ... w i t h a body b e l t . A 
body b e l t i s g e n e r a l l y c o n s i d e r e d a body p o s i t i o n i n g 
and f a l l r e s t r a i n t d e v i c e , r a t h e r than a f a l l 
p r o t e c t i o n d e v i c e . Body ha r n e s s e s are g e n e r a l l y 
c o n s i d e r e d f a l l p r o t e c t i o n d e v i c e s . Body ha r n e s s e s 
were i n common use a t the time the s u b j e c t t r e e 
c l i m b i n g s t a n d was manufactured and s o l d . 

"... I t i s my o p i n i o n t h a t the u s e r of a V i p e r 
t r e e s t a n d i s not a d e q u a t e l y p r o t e c t e d from a f a l l 
when u s i n g the body b e l t p r o v i d e d . The manufacturer 
s h o u l d have equipped the t r e e s t a n d w i t h a body 
ha r n e s s , a t minimum, and i t s f a i l u r e t o do so 
ren d e r s t h i s p r o d u c t d e f e c t i v e and u n r e a s o n a b l y 
dangerous. 

"... I t i s my o p i n i o n t h a t the d e s i g n of the 
means of attachment f o r the [ p l a t f o r m ] p o r t i o n of 
the t r e e s t a n d i s not adequate t o r e l i a b l y p r e v e n t 
the [ p l a t f o r m ] from d i s l o d g i n g , c a u s i n g the 
[ p l a t f o r m ] t o f a l l t o the end of i t s t e t h e r . When 
the u s e r attempts t o r e t r i e v e and r e p o s i t i o n the 
[p l a t f o r m ] a f t e r i t d i s l o d g e s , he assumes an 
unbalanced p o s i t i o n which may l e a d t o a f a l l of the 
u s e r . A r e d e s i g n of the means of attachment of the 
[p l a t f o r m ] would more l i k e l y than not have p r e v e n t e d 
t h i s a c c i d e n t . 

"... I t i s my o p i n i o n t h a t the s u b j e c t V i p e r 
Tree Stand was i n a d e f e c t i v e c o n d i t i o n , 
u n r e a s o n a b l y dangerous, because of i t s d e s i g n , 
i n c l u d i n g those d e f e c t s o u t l i n e d above and i t s 
f a i l u r e t o i n c o r p o r a t e r e a s o n a b l y s a f e a l t e r n a t i v e 
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d e s i g n s as o u t l i n e d above. 

"... My o p i n i o n , which i s based upon a 
r e a s o n a b l e degree of e n g i n e e r i n g c e r t a i n t y , i s t h a t 
the d e f e c t i v e d e s i g n of the s u b j e c t V i p e r t r e e s t a n d 
was the pr o x i m a t e cause of Mr. G a r r i e ' s a c c i d e n t , 
and t h a t t h i s a c c i d e n t c o u l d have been p r e v e n t e d by 
i n c o r p o r a t i n g the a l t e r n a t i v e d e s i g n s as s e t f o r t h 
above." 

Our supreme c o u r t has s t a t e d : 

" I n o r d e r t o prove t h a t a p r o d u c t i s d e f e c t i v e 
f o r purposes of the AEMLD, a p l a i n t i f f must prove 
t h a t 

"'"a s a f e r , p r a c t i c a l , 
a l t e r n a t i v e d e s i g n was a v a i l a b l e 
t o the manufacturer a t the time 
i t manufactured the [ p r o d u c t ] . 
The e x i s t e n c e of a s a f e r , 
p r a c t i c a l , a l t e r n a t i v e d e s i g n 
must be pr o v e d by showing t h a t : 

"'"(a) The p l a i n t i f f ' s i n j u r i e s 
would have been e l i m i n a t e d or i n 
some way reduced by use of the 
a l t e r n a t i v e d e s i g n ; and t h a t 

"'"(b) t a k i n g i n t o c o n s i d e r a t i o n 
such f a c t o r s as the i n t e n d e d use 
of the [ p r o d u c t ] , i t s s t y l i n g , 
c o s t , and d e s i r a b i l i t y , i t s 
s a f e t y a s p e c t s , t h e 
f o r e s e e a b i l i t y of the p a r t i c u l a r 
a c c i d e n t , the l i k e l i h o o d of 
i n j u r y , and the p r o b a b l e 
s e r i o u s n e s s of the i n j u r y i f t h a t 
a c c i d e n t o c c u r r e d , t h e 
ob v i o u s n e s s of the d e f e c t , and 
the m a n u f a c t u r e r ' s a b i l i t y t o 
e l i m i n a t e the d e f e c t , the u t i l i t y 
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of the a l t e r n a t i v e d e s i g n 
outweighed the u t i l i t y of the 
d e s i g n a c t u a l l y used."' 

"Beech v. Outboard Marine Corp., 584 So. 2d 447, 450 
( A l a . 1991) q u o t i n g G e n e r a l Motors Corp. v. 
Edwards, 482 So. 2d 1176, 1191 ( A l a . 1985), 
o v e r r u l e d on o t h e r grounds, Schwartz v. V o l v o N o r t h  
America Corp., 554 So. 2d 927 ( A l a . 1989)." 

Hannah v. Gregg, B l a n d & B e r r y , I n c . , 840 So. 2d 839, 858 

( A l a . 2002) (emphasis o m i t t e d ) . 

In t h i s case, r e g a r d i n g the a l l e g e d d e f e c t i v e n e s s of the 

f o o t s t r a p s of the t r e e s t a n d , Davis t e s t i f i e d t h a t a 

" r e d e s i g n " would have l i k e l y p r e v e n t e d G a r r i e ' s f a l l , but he 

p r o v i d e d no d e t a i l or e x p l a n a t i o n about a s a f e r , p r a c t i c a l , 

a l t e r n a t i v e d e s i g n . R e g a r d i n g b o t h the a l l e g a t i o n s t h a t 

Summit s h o u l d have equipped the t r e e s t a n d w i t h a body harness 

and t h a t the f o o t s t r a p s were d e f e c t i v e , G a r r i e p r e s e n t e d no 

e v i d e n c e i n d i c a t i n g t h a t the u t i l i t y of any s p e c i f i c 

a l t e r n a t i v e d e s i g n s outweighed the u t i l i t y of the d e s i g n s 

a c t u a l l y used. A c c o r d i n g l y , as Summit argued i n i t s summary-

judgment motion, G a r r i e d i d not o f f e r s u b s t a n t i a l e v i d e n c e of 

a s a f e r , p r a c t i c a l , a l t e r n a t i v e d e s i g n as r e q u i r e d under the 

AEMLD. See i d . T h e r e f o r e , the t r i a l c o u r t d i d not e r r i n 

e n t e r i n g a summary judgment i n f a v o r of Summit as t o G a r r i e ' s 
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AEMLD c l a i m . See Yarbrough v. Sears, Roebuck & Co., 628 So. 

2d 478, 482 ( A l a . 1993) ( a f f i r m i n g a summary judgment i n f a v o r 

of the defendants on an AEMLD c l a i m when the p l a i n t i f f f a i l e d 

t o p r e s e n t s u b s t a n t i a l e v i d e n c e of a s a f e r , p r a c t i c a l , 

a l t e r n a t i v e d e s i g n ) . 

We next address the summary judgment e n t e r e d on G a r r i e ' s 

n e g l i g e n c e c l a i m s . As noted, Summit a s s e r t e d i n i t s summary-

judgment motion t h a t G a r r i e ' s n e g l i g e n c e c l a i m s are b a r r e d 

because, Summit s a i d , G a r r i e was c o n t r i b u t o r i l y n e g l i g e n t as 

a m a t t e r of law. G a r r i e argues t h a t Summit d i d not e s t a b l i s h 

t h a t he was c o n t r i b u t o r i l y n e g l i g e n t as a ma t t e r of law. 

" ' C o n t r i b u t o r y n e g l i g e n c e i s an a f f i r m a t i v e and 
complete defense t o a c l a i m based on n e g l i g e n c e . In 
or d e r t o e s t a b l i s h c o n t r i b u t o r y n e g l i g e n c e , the 
defendant b e a r s the burden of p r o v i n g t h a t the 
p l a i n t i f f 1) had knowledge of the dangerous 
c o n d i t i o n ; 2) had an a p p r e c i a t i o n of the danger 
under the s u r r o u n d i n g c i r c u m s t a n c e s ; and 3) f a i l e d 
t o e x e r c i s e r e a s o n a b l e c a r e , by p l a c i n g h i m s e l f i n 
the way of danger. See K n i g h t v. Alabama Power Co., 
580 So. 2d 576 ( A l a . 1991).'" 

S e r i o v. M e r r e l l , I n c . , 941 So. 2d 960, 964 ( A l a . 2006) 

( q u o t i n g Ridgeway v. CSX Transp., I n c . , 723 So. 2d 600, 606 

( A l a . 1998)). 

"A p l a i n t i f f cannot r e c o v e r i n a n e g l i g e n c e 
a c t i o n where the p l a i n t i f f ' s own n e g l i g e n c e i s shown 
t o have p r o x i m a t e l y c o n t r i b u t e d t o h i s damage, 

14 



2080164 

n o t w i t h s t a n d i n g a showing of n e g l i g e n c e on the p a r t 
of the defendant. L i k e w i s e , a p l a i n t i f f ' s 
c o n t r i b u t o r y n e g l i g e n c e w i l l p r e c l u d e r e c o v e r y i n an 
AEMLD a c t i o n . The q u e s t i o n of c o n t r i b u t o r y 
n e g l i g e n c e i s n o r m a l l y one f o r the j u r y . However, 
where the f a c t s are such t h a t a l l r e a s o n a b l e persons 
must reach the same c o n c l u s i o n , c o n t r i b u t o r y 
n e g l i g e n c e may be found as a m a t ter of law. 

"To e s t a b l i s h c o n t r i b u t o r y n e g l i g e n c e as a 
m a t t e r of law, a defendant s e e k i n g a summary 
judgment must show t h a t the p l a i n t i f f put h i m s e l f i n 
danger's way and t h a t the p l a i n t i f f had a c o n s c i o u s 
a p p r e c i a t i o n of the danger a t the moment the 
i n c i d e n t o c c u r r e d . The p r o o f r e q u i r e d f o r 
e s t a b l i s h i n g c o n t r i b u t o r y n e g l i g e n c e as a m a t ter of 
law s h o u l d be d i s t i n g u i s h e d from an i n s t r u c t i o n 
g i v e n t o a j u r y when d e t e r m i n i n g whether a p l a i n t i f f 
has been g u i l t y of c o n t r i b u t o r y n e g l i g e n c e . A j u r y 
d e t e r m i n i n g whether a p l a i n t i f f has been g u i l t y of 
c o n t r i b u t o r y n e g l i g e n c e must d e c i d e o n l y whether the 
p l a i n t i f f f a i l e d t o e x e r c i s e r e a s o n a b l e c a r e . We 
p r o t e c t a g a i n s t the i n a p p r o p r i a t e use of a summary 
judgment t o e s t a b l i s h c o n t r i b u t o r y n e g l i g e n c e as a 
m a t t e r of law by r e q u i r i n g the defendant on such a 
motion t o e s t a b l i s h by u n d i s p u t e d e v i d e n c e a 
p l a i n t i f f ' s c o n s c i o u s a p p r e c i a t i o n of danger." 

Hannah, 840 So. 2d a t 860-61 ( c i t a t i o n s o m i t t e d ) . 

Summit contends t h a t G a r r i e was c o n t r i b u t o r i l y n e g l i g e n t 

by f a i l i n g t o wear the s a f e t y b e l t as he c l i m b e d down the t r e e 

from which he f e l l . G a r r i e contends t h a t he was not 

c o n t r i b u t o r i l y n e g l i g e n t because, he says, he d i d not 

c o n s c i o u s l y a p p r e c i a t e the danger posed by c l i m b i n g down the 

t r e e w i t h o u t u s i n g the s a f e t y b e l t . In h i s d e p o s i t i o n , G a r r i e 
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t e s t i f i e d : 

"Q. [By c o u n s e l f o r Summit:] What d i d you 
u n d e r s t a n d [the s a f e t y b e l t ] t o be f o r ? 

"A. I t was a s a f e t y d e v i c e . 

"Q. In case you f e l l , t o keep you from f a l l i n g 
t o the ground? 

"A. Yeah. 

"Q. And i t came w i t h your stand? 

"A. [ Y e s ] . 

"Q. You u n d e r s t o o d t h a t [the s a f e t y b e l t ] was 
i n t e n d e d f o r your s a f e t y ? 

"A. Yeah. 

"Q. D i d you u n d e r s t a n d t h a t you s h o u l d use i t 
when you're c l i m b i n g the t r e e ? 

"A. W e l l , you c o u l d n ' t use i t c l i m b i n g the 
t r e e . You c o u l d n ' t use i t c l i m b i n g , p e r i o d . I t 
wasn't d e s i g n e d f o r t h a t . 

"  

"Q. And d i d you [use the s a f e t y b e l t d u r i n g the 
f i r s t two h u n t i n g seasons t h a t you had the t r e e 
s t a n d ] ? 

"A. Yeah, I used i t 

"Q. U n t i l you d e c i d e d t o stop u s i n g i t ? 

"A. Yeah. People [were] g e t t i n g smothered t o 
death and hung w i t h [the s a f e t y b e l t s ] . 
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"Q. Do you know of anyone who was i n j u r e d u s i n g 
a [ s a f e t y b e l t ] ? 

"A. Not p e r s o n a l l y . But, you know, news and 
peop l e t a l k i n g [W]e thought i t was s a f e r 
T T - ; 4 - T ^ ^ - . - . 4 - - ; 4 -w i t h o u t i t . 

"Q. I f you had had your f a l l p r o t e c t i o n around 
your c h e s t and t i e d t o the t r e e , would you have 
f a l l e n t o the ground? 

"A. No. But I [would have] been hanging under 
the s t a n d . 

"Q. W e l l , we don't know t h a t , do we? 

"A. That was my t h e o r y , anyway. 

"Q. You wouldn't have f a l l e n , would you? 

"A. I would[n't] have had i t t i e d o f f because 
you can't t i e i t o f f the t r e e . I f I had had i t on, 
i t wouldn't have been t i e d coming down." 

G a r r i e ' s t e s t i m o n y i n d i c a t e s t h a t he b e l i e v e d t h a t he 

c o u l d not use the s a f e t y b e l t as he c l i m b e d up or down a t r e e 

w i t h the t r e e s t a n d . That i s , G a r r i e ' s s u b j e c t i v e b e l i e f was 

t h a t the s a f e t y b e l t was not capable of b e i n g used w h i l e 

c l i m b i n g . G a r r i e ' s t e s t i m o n y suggests t h a t he b e l i e v e d t h a t 

the s a f e t y b e l t c o u l d be used o n l y when a hun t e r was 

s t a t i o n a r y i n the t r e e s t a n d and t h a t u s i n g the s a f e t y b e l t 

w h i l e c l i m b i n g was not a v i a b l e s a f e t y o p t i o n . V i e w i n g the 
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ev i d e n c e i n the l i g h t most f a v o r a b l e t o G a r r i e , the nonmovant, 

see Hobson, 690 So. 2d a t 344, we cannot say t h a t the e v i d e n c e 

e s t a b l i s h e d t h a t G a r r i e c o n s c i o u s l y a p p r e c i a t e d the danger 

i n v o l v e d by not w e a r i n g h i s s a f e t y b e l t w h i l e c l i m b i n g w i t h 

the t r e e s t a n d . 2 

Summit argues t h a t G a r r i e was c o n t r i b u t o r i l y n e g l i g e n t 

based on our supreme c o u r t ' s d e c i s i o n i n B u r l e s o n v. RSR Group  

F l o r i d a , I n c . , 981 So. 2d 1109 ( A l a . 2007). In B u r l e s o n , the 

p l a i n t i f f s , the c o a d m i n i s t r a t o r s of B u r l e s o n ' s e s t a t e , sued 

v a r i o u s d e f e n d a n t s , a l l e g i n g t h a t the d e fendants had d e s i g n e d 

and manufactured a r e v o l v e r t h a t p r o x i m a t e l y caused the death 

of B u r l e s o n . B u r l e s o n owned the r e v o l v e r , which c o u l d not be 

d i s c h a r g e d when the manual s a f e t y was engaged. One day, as 

B u r l e s o n hung the r e v o l v e r i n i t s h o l s t e r on a gun r a c k , the 

r e v o l v e r f e l l from the h o l s t e r , s t r u c k a desk, and d i s c h a r g e d . 

The d i s c h a r g e d round s t r u c k B u r l e s o n , and he d i e d as a r e s u l t 

of the wound. The defendants moved f o r a summary judgment on 

the grounds t h a t B u r l e s o n had assumed the r i s k and was 

c o n t r i b u t o r i l y n e g l i g e n t , and the t r i a l c o u r t e n t e r e d a 

2The r e c o r d c o n t a i n s no document c o n t a i n i n g d i r e c t i o n s f o r 
u s i n g the t r e e s t a n d , d i r e c t i o n s which may have c l e a r l y 
i n d i c a t e d how the s a f e t y b e l t was i n t e n d e d t o be used. 
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summary judgment i n the d e f e n d a n t s ' f a v o r . 

On a p p e a l , the p l a i n t i f f s i n B u r l e s o n argued t h a t the 

r e v o l v e r was d e f e c t i v e because, they s a i d , " i t was d e s i g n e d 

w i t h o u t an i n t e r n a l p a s s i v e s a f e t y d e v i c e t h a t would have 

p r e v e n t e d i t from d i s c h a r g i n g when i t f e l l and s t r u c k the 

desk, r e g a r d l e s s of whether the manual s a f e t y was engaged." 

981 So. 2d a t 1112. However, our supreme c o u r t c o n c l u d e d t h a t 

B u r l e s o n ' s c o n t r i b u t o r y n e g l i g e n c e b a r r e d r e c o v e r y . The 

supreme c o u r t s t a t e d : 

" ' D i r e c t e v i d e n c e of such an 
a p p r e c i a t i o n of danger i s not r e q u i r e d i f 
the e v i d e n c e admits of no c o n c l u s i o n e x c e p t 
t h a t the p l a i n t i f f must have a p p r e c i a t e d 
the h a z a r d i n v o l v e d . I t i s enough i f the 
p l a i n t i f f u n d e r s t o o d , or s h o u l d have  
un d e r s t o o d , the danger posed. Ridgeway [v.  
CSX Transp., I n c . , 723 So. 2d 600, 606 
( A l a . 1 9 9 8 ) ] . 

" S e r i o [v. M e r r e l l , I n c . ] , 941 So. 2d [960,] 965 
( A l a . 2006). 

"... [T]he danger of h a n d l i n g a f i r e a r m w i t h a 
l i v e c a r t r i d g e chambered i n l i n e w i t h the hammer and 
the f i r i n g p i n w i t h o u t h a v i n g f i r s t engaged the 
manual s a f e t y i s s e l f - e v i d e n t , e s p e c i a l l y t o an 
e x p e r i e n c e d and s a f e t y - c o n s c i o u s gun owner l i k e 
[ B u r l e s o n ] , so t h a t r e a s o n a b l e p e o p l e would have t o 
l o g i c a l l y conclude t h a t he s h o u l d have a t l e a s t 
a p p r e c i a t e d the danger a s s o c i a t e d w i t h d o i n g so." 
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B u r l e s o n , 981 So. 2d a t 1113-14. 

Based on the evi d e n c e s u b m i t t e d i n t h i s case, we cannot 

conclude t h a t the danger i n v o l v e d i n G a r r i e ' s f a i l i n g t o wear 

a s a f e t y b e l t w h i l e d e s c e n d i n g the t r e e i s a s e l f - e v i d e n t 

danger of which he s h o u l d have been aware. In B u r l e s o n , i t 

was u n d i s p u t e d t h a t B u r l e s o n ' s r e v o l v e r would not have 

a c c i d e n t a l l y d i s c h a r g e d had the manual s a f e t y been engaged. 

In t h i s case, D a v i s , G a r r i e ' s e x p e r t w i t n e s s , t e s t i f i e d t h a t 

a h u n t e r " i s not a d e q u a t e l y p r o t e c t e d from a f a l l when u s i n g 

the [ s a f e t y ] b e l t . " Moreover, based on G a r r i e ' s t e s t i m o n y , 

t h e r e appears t o be a q u e s t i o n r e g a r d i n g whether the s a f e t y 

b e l t c o u l d even be used w h i l e c l i m b i n g up or down the t r e e . 

T h e r e f o r e , i n t h i s case, u n l i k e the s i t u a t i o n i n B u r l e s o n , 

t h e r e i s a f a c t u a l q u e s t i o n r e g a r d i n g whether u s i n g the s a f e t y 

b e l t would have a d e q u a t e l y p r o t e c t e d the us e r from f a l l i n g . 

Based on the ev i d e n c e i n the r e c o r d b e f o r e us, we conclude 

t h a t G a r r i e ' s f a i l u r e t o wear the p r o v i d e d s a f e t y b e l t i s not 

the s o r t of s e l f - e v i d e n t danger, l i k e the one i n B u r l e s o n , 

t h a t would make him c o n t r i b u t o r i l y n e g l i g e n t as a m a t t e r of 

law f o r not wea r i n g the s a f e t y b e l t . A c c o r d i n g l y , because 

G a r r i e d i d not c o n s c i o u s l y a p p r e c i a t e the danger posed by not 

20 



2080164 

wea r i n g the s a f e t y b e l t , see Hannah, 840 So. 2d a t 860-61, and 

because t h a t danger was not the type of s e l f - e v i d e n t danger of 

which he s h o u l d have been aware, see B u r l e s o n , 981 So. 2d a t 

1113-14, we cannot say t h a t G a r r i e was c o n t r i b u t o r i l y 

n e g l i g e n t as a m a t ter of law. 

On a p p l i c a t i o n f o r r e h e a r i n g , Summit argues t h a t the 

e v i d e n c e s u b m i t t e d by G a r r i e was i n s u f f i c i e n t t o e s t a b l i s h 

e s s e n t i a l elements of h i s n e g l i g e n c e c l a i m s . T h e r e f o r e , on 

t h a t b a s i s , Summit argues t h a t t h i s c o u r t s h o u l d a f f i r m the 

t r i a l c o u r t ' s summary judgment e n t e r e d i n Summit's f a v o r on 

G a r r i e ' s n e g l i g e n c e c l a i m s . However, w i t h r e s p e c t t o the 

n e g l i g e n c e c l a i m s , Summit moved f o r a summary judgment on o n l y 

two grounds: t h a t the n e g l i g e n c e c l a i m s were subsumed by the 

AEMLD c l a i m and t h a t G a r r i e was c o n t r i b u t o r i l y n e g l i g e n t . 

T y p i c a l l y , 

"[an a p p e l l a t e c o u r t ] w i l l a f f i r m the t r i a l c o u r t on 
any v a l i d l e g a l ground p r e s e n t e d by the r e c o r d , 
r e g a r d l e s s of whether t h a t ground was c o n s i d e r e d , or 
even i f i t was r e j e c t e d , by the t r i a l c o u r t . Ex  
p a r t e R y a l s , 773 So. 2d 1011 ( A l a . 2000), c i t i n g Ex  
p a r t e W i g i n t o n , 743 So. 2d 1071 ( A l a . 1999), and 
Smith v. E q u i f a x S e r v s . , I n c . , 537 So. 2d 463 ( A l a . 
1988). T h i s r u l e f a i l s i n a p p l i c a t i o n o n l y where 
due-process c o n s t r a i n t s r e q u i r e some n o t i c e a t the 
t r i a l l e v e l , which was o m i t t e d , of the b a s i s t h a t 
would o t h e r w i s e s upport an a f f i r m a n c e , such as when 
a t o t a l l y o m i t t e d a f f i r m a t i v e defense might, i f 
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a v a i l a b l e f o r c o n s i d e r a t i o n , s u f f i c e t o a f f i r m a 
judgment, Ameriquest Mortgage Co. v. B e n t l e y , 851 
So. 2d 458 ( A l a . 2002), or where a summary-judgment  
movant has not a s s e r t e d b e f o r e the t r i a l c o u r t a  
f a i l u r e of the nonmovant's e v i d e n c e on an element of  
a c l a i m or defense and t h e r e f o r e has not s h i f t e d the  
burden of p r o d u c i n g s u b s t a n t i a l e v i d e n c e i n su p p o r t  
of t h a t element, R e c t o r v. B e t t e r Houses, I n c . , 820 
So. 2d 75, 80 ( A l a . 2001) ( q u o t i n g C e l o t e x Corp. v.  
C a t r e t t , 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed. 
2d 265 (1986), and Kennedy v. Western S i z z l i n Corp., 
857 So. 2d 71 ( A l a . 2003)). " 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama H e a l t h 

S e r v s . Found. P.C., 881 So. 2d 1013, 1020 ( A l a . 2003) 

(emphasis added). 

Because Summit d i d not move f o r a summary judgment on the 

ground t h a t G a r r i e ' s e v i d e n c e was i n s u f f i c i e n t t o e s t a b l i s h 

e s s e n t i a l elements of h i s n e g l i g e n c e c l a i m s , the burden d i d 

not s h i f t t o G a r r i e t o o f f e r s u b s t a n t i a l e v i d e n c e i n support 

of those elements. T h e r e f o r e , we cannot a f f i r m the t r i a l 

c o u r t ' s summary judgment on the n e g l i g e n c e c l a i m s on the 

ground t h a t G a r r i e ' s e v i d e n c e was i n s u f f i c i e n t t o e s t a b l i s h 

e s s e n t i a l elements of those c l a i m s . L i b e r t y N a t ' l , s u p r a ; 

see, e.g., W i l s o n v. C-Sharpe Co. [Ms. 2080460, September 25, 

2009] So. 3d , ( A l a . C i v . App. 2009). Because 

G a r r i e ' s n e g l i g e n c e c l a i m s were not subsumed by h i s AEMLD 

c l a i m and because Summit was not e n t i t l e d t o a summary 
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judgment on the n e g l i g e n c e c l a i m s on the ground of 

c o n t r i b u t o r i l y n e g l i g e n c e , we must conclude t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g a summary judgment w i t h r e s p e c t t o the 

n e g l i g e n c e c l a i m s . 

We next address G a r r i e ' s wantonness c l a i m s . Our supreme 

c o u r t has d e f i n e d "wantonness" "'as the c o n s c i o u s d o i n g of 

some a c t or the o m i s s i o n of some duty, w h i l e knowing of the 

e x i s t i n g c o n d i t i o n s and b e i n g c o n s c i o u s t h a t , from d o i n g or 

o m i t t i n g t o do an a c t , i n j u r y w i l l l i k e l y or p r o b a b l y 

r e s u l t . ' " Bozeman v. C e n t r a l Bank of the South, 646 So. 2d 

601, 603 ( A l a . 1994) ( q u o t i n g Stone v. S o u t h l a n d N a t ' l I n s .  

Corp., 589 So. 2d 1289, 1292 ( A l a . 1991)). In a r g u i n g t h a t 

the t r i a l c o u r t e r r e d by e n t e r i n g summary judgment on the 

wantonness c l a i m s , G a r r i e does not i d e n t i f y any a l l e g a t i o n of 

conduct by Summit t h a t would r e p r e s e n t a wanton a c t or 

o m i s s i o n . A c c o r d i n g l y , he has not e s t a b l i s h e d t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g summary judgment as t o the wantonness 

c l a i m s . See S e r i o v. M e r r e l l , I n c . , 941 So. 2d a t 966. 

G a r r i e a l s o argues t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g 

a summary judgment on h i s c l a i m a l l e g i n g b r e a c h of i m p l i e d 

w a r r a n t y of m e r c h a n t a b i l i t y because, G a r r i e says, Summit d i d 
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not move f o r a summary judgment on t h a t c l a i m . 3 I n i t i a l l y , we 

note t h a t Summit moved f o r a summary judgment on " a l l c l a i m s . " 

However, Summit d i d not appear t o a s s e r t s p e c i f i c grounds f o r 

a summary judgment w i t h r e s p e c t t o the b r e a c h - o f - i m p l i e d -

w a r r a n t y c l a i m . Assuming, as G a r r i e argues, t h a t Summit d i d 

not p r o p e r l y move f o r a summary judgment on the c l a i m a l l e g i n g 

b r e a c h of i m p l i e d w a r r a n t y , the p r o p r i e t y of the t r i a l c o u r t ' s 

e n t r y of a summary judgment on t h a t c l a i m was not p r o p e r l y 

p r e s e r v e d f o r our re v i e w . G a r r i e d i d not o b j e c t t o the e n t r y 

of a summary judgment as t o the b r e a c h - o f - i m p l i e d - w a r r a n t y 

c l a i m i n a postjudgment motion. A c c o r d i n g l y , t h i s case i s 

analogous t o Employees of the Montgomery County S h e r i f f ' s  

Department v. M a r s h a l l , 893 So. 2d 326 ( A l a . 2004). 

In M a r s h a l l , the p l a i n t i f f s sued S h e r i f f D.T. M a r s h a l l i n 

both h i s o f f i c i a l and i n d i v i d u a l c a p a c i t i e s . S h e r i f f M a r s h a l l 

moved f o r a summary judgment i n h i s o f f i c i a l c a p a c i t y o n l y . 

However, the t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r 

of S h e r i f f M a r s h a l l i n bot h h i s o f f i c i a l c a p a c i t y and h i s 

i n d i v i d u a l c a p a c i t y . The p l a i n t i f f s then appealed t o the 

3 G a r r i e does not argue t h a t the t r i a l c o u r t e r r e d i n 
e n t e r i n g a summary judgment on h i s c l a i m a l l e g i n g b r e a c h of 
ex p r e s s w a r r a n t y . 
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supreme c o u r t . With r e s p e c t t o the summary judgment i n f a v o r 

of S h e r i f f M a r s h a l l i n h i s i n d i v i d u a l c a p a c i t y , the supreme 

c o u r t s t a t e d : 

" S i n c e the s h e r i f f ' s motion d i d not c h a l l e n g e 
the p l a i n t i f f s ' c l a i m s a g a i n s t the s h e r i f f i n h i s 
i n d i v i d u a l c a p a c i t y , the motion d i d not meet the 
i n i t i a l burden of the s h e r i f f i n h i s i n d i v i d u a l 
c a p a c i t y , t h a t i s , '"the burden of p r o d u c t i o n , i . e . , 
the burden of making a prima f a c i e showing t h a t he 
i s e n t i t l e d t o summary judgment."' Ex p a r t e G e n e r a l  
Motors Corp., 769 So. 2d 903, 909 ( A l a . 1999) 
( q u o t i n g Berner v. C a l d w e l l , 543 So. 2d 686, 691 
( A l a . 1989) (Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . 
However, the r e c o r d b e f o r e us does not r e v e a l 
whether the p l a i n t i f f s o b j e c t e d t o the t r i a l c o u r t 
i n a t i m e l y postjudgment Rule 5 9 ( e ) , A l a . R. C i v . 
P., motion t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o 
l i m i t the summary judgment t o the c l a i m s a g a i n s t the 
s h e r i f f i n h i s o f f i c i a l c a p a c i t y , see Hatch v.  
Health-Mor, I n c . , 686 So. 2d 1132, 1132 ( A l a . 1996) 
( ' [ I ] t was e r r o r f o r the t r i a l c o u r t t o e n t e r a 
summary judgment as t o a l l of [the p l a i n t i f f ' s ] 
c l a i m s , because one c l a i m ... was not b e f o r e the 
t r i a l c o u r t on the summary judgment m o t i o n ' ) , and 
Henson v. M o b i l e I n f i r m a r y Ass'n, 646 So. 2d 559, 
562 ( A l a . 1994) ('[W]e observe a t the o u t s e t t h a t 
the t r i a l c o u r t c o u l d not p r o p e r l y e n t e r the summary 
judgment as t o a l l of [the p l a i n t i f f ' s ] c l a i m s . 
Counts one and two ... were not b e f o r e the t r i a l 
c o u r t on the [defendant's] m o t i o n ' ) . Such a Rule  
59(e) motion would have been n e c e s s a r y t o p r e s e r v e  
such an o b j e c t i o n f o r an appeal 'because t h i s i s s u e 
[did] not i n v o l v e a q u e s t i o n of law t h a t ha[d] been  
the s u b j e c t of a p r e v i o u s o b j e c t i o n and r u l i n g . ' 
McKenzie v. K i l l i a n , 887 So. 2d 861, 865 ( A l a . 
2 0 0 4 ) . " 

893 So. 2d a t 330-31 ( f i n a l emphasis added). A c c o r d i n g l y , i n 
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t h i s case, because G a r r i e d i d not o b j e c t t o the e n t r y of the 

summary judgment on the c l a i m a l l e g i n g b r e a c h of i m p l i e d 

w a r r a n t y by a t i m e l y postjudgment motion, he d i d not p r e s e r v e 

the i s s u e of the p r o p r i e t y of t h a t r u l i n g f o r our re v i e w . 

We r e v e r s e the t r i a l c o u r t ' s summary judgment w i t h 

r e s p e c t t o G a r r i e ' s n e g l i g e n c e c l a i m s , and we remand the case. 

R e g a r d i n g a l l o t h e r c l a i m s , we a f f i r m the summary judgment 

e n t e r e d i n f a v o r of Summit. 

APPLICATION FOR REHEARING GRANTED; OPINION OF AUGUST 21, 
2009, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; 
REVERSED IN PART; AND REMANDED. 

Pi t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Thompson, P.J., concurs t o g r a n t the a p p l i c a t i o n f o r 
r e h e a r i n g but d i s s e n t s as t o the o p i n i o n , w i t h o u t w r i t i n g . 
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