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The Boys & G i r l s Clubs of South Alabama, Inc. 

v. 

Fairhope-Point Clear Rotary Youth Programs, Inc., and Ruff 
Wilson Youth Organization, Inc. 

Appeal from Baldwin C i r c u i t Court 
(CV-10-900712) 

WOODALL, J u s t i c e . 

The Boys & G i r l s Clubs of South Alabama, I n c . ("the 

C l u b " ) , a n o n p r o f i t c o r p o r a t i o n , appeals from a judgment i n 

f a v o r of the F a i r h o p e - P o i n t C l e a r R o t a r y Youth Programs, In c . 

("Rotary I n c . " ) , and the R u f f W i l s o n Youth O r g a n i z a t i o n , I n c . 
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("Wilson I n c . " ) , i n t h e i r a c t i o n a g a i n s t the Club s e e k i n g 

d e c l a r a t o r y and i n j u n c t i v e r e l i e f . We v a c a t e the judgment and 

d i s m i s s the case and the a p p e a l . 

I . F a c t u a l and P r o c e d u r a l Background 

The d i s p o s i t i v e f a c t s are u n d i s p u t e d . The Cl u b , which 

was i n c o r p o r a t e d i n 1958, 1 has i t s h e a d q u a r t e r s i n M o b i l e . I t 

c u r r e n t l y o p e r a t e s s e v e r a l f a c i l i t i e s i n M o b i l e County t o 

promote, as s t a t e d i n i t s c e r t i f i c a t e of i n c o r p o r a t i o n , "the 

h e a l t h , s o c i a l , e d u c a t i o n a l , v o c a t i o n a l , and c h a r a c t e r 

development" of youth i n B a l d w i n and M o b i l e C o u n t i e s . In 

1996, i t was a l s o o p e r a t i n g f a c i l i t i e s i n B a l d w i n County. In 

p a r t i c u l a r , i t o p e r a t e d a f a c i l i t y i n F a i r h o p e sometimes 

r e f e r r e d t o as the " F a i r h o p e Boys and G i r l s C l u b " ("the 

F a i r h o p e C l u b " ) . I t o p e r a t e d another such f a c i l i t y i n Daphne 

sometimes r e f e r r e d t o as the "Daphne Boys and G i r l s C l u b " 

("the Daphne C l u b " ) . The F a i r h o p e Club and the Daphne Club 

had no l e g a l e x i s t e n c e a p a r t from t h e i r a f f i l i a t i o n w i t h the 

Clu b . 

On November 13, 1996, B.R. W i l s o n , J r . , one of the 

i n c o r p o r a t o r s of the Club and a p r i n c i p a l b e n e f a c t o r , e x e c u t e d 

1Throughout i t s h i s t o r y , the Club has undergone a s e r i e s 
of name changes, which are not here p e r t i n e n t . 
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a " g i f t deed," t r a n s f e r r i n g t o the Club a p p r o x i m a t e l y 17 a c r e s 

of r e a l e s t a t e ("the p r o p e r t y " ) . Contemporaneously w i t h the 

e x e c u t i o n of the deed, W i l s o n gave a l e t t e r t o the Club ("the 

l e t t e r " ) ; t h a t l e t t e r s t a t e d : 

"Gentlemen: 

" I am g i v i n g t o you the p r o p e r t y , l o c a t e d i n 
P o i n t C l e a r , known as my ' S t a b l e s . ' T h i s g i f t i s 
t o t a l l y u n r e s t r i c t e d . The p r o p e r t y i s p r e s e n t l y 
o c c u p i e d by B i l l Adams, who i s o p e r a t i n g the 
s t a b l e s , m o s t l y f o r use by Grand H o t e l g u e sts and 
o t h e r ' p a y i n g c u s t o m e r s . ' I b e l i e v e t h a t he i s 
t e c h n i c a l l y ' h o l d i n g over on a month t o month b a s i s ' 
s i n c e h i s w r i t t e n l e a s e s e x p i r e d some time ago. He 
has been wo r k i n g w i t h the [ C l u b ] i n the p a s t and 
wants t o work w i t h you i n the f u t u r e , not o n l y as a 
t e n a n t , but a l s o t o a l l o w your members t o use the 
f a c i l i t i e s on some m u t u a l l y a g r e e a b l e b a s i s . I 
u n d e r s t a n d t h a t you i n t e n d t o attempt t o work out a 
m u t u a l l y s a t i s f a c t o r y arrangement w i t h B i l l Adams. 
I a p p r e c i a t e t h a t ; but i t i s not a c o n d i t i o n of t h i s 
g i f t . 

" I u n d e r s t a n d t h a t you hope t o c o n t i n u e the use 
of my son's name i n c o n n e c t i o n w i t h these 
f a c i l i t i e s , or some o t h e r f a c i l i t y i n the F a i r h o p e -
P o i n t C l e a r a r e a . I a l s o a p p r e c i a t e t h a t ; but i t i s 
not a c o n d i t i o n of t h i s g i f t . I w i l l a l s o a g a i n 
c o n f i r m t o you t h a t you are f r e e t o u l t i m a t e l y 
d i s p o s e of t h i s p r o p e r t y i f , i n your judgment, i t i s 
i n the b e s t i n t e r e s t of the [ C ] l u b t o do so. I t i s 
my d e s i r e and u n d e r s t a n d i n g t h a t you w i l l use the 
proceeds from any such d i s p o s i t i o n f o r the [ C ] l u b ' s 
f a c i l i t i e s and/or a c t i v i t i e s i n the F a i r h o p e - P o i n t 
C l e a r a r e a . " 

W i l s o n d i e d i n 1997. 
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In March 2000, the Club s o l d the p r o p e r t y and d e p o s i t e d 

the proceeds i n t o t h r e e s e p a r a t e a c c o u n t s , two of which were 

s e p a r a t e l y earmarked f o r the Daphne Club and f o r the F a i r h o p e 

C l u b . However, on May 31, 2009, the Club d i s c o n t i n u e d i t s 

o p e r a t i o n s i n Daphne and F a i r h o p e , c i t i n g " o p e r a t i n g d e f i c i t s " 

as a c o n t r i b u t i n g f a c t o r . I t t r a n s f e r r e d the remainder of the 

proceeds from the s a l e of the p r o p e r t y t o an account i n the 

Community Fou n d a t i o n of South Alabama ("the bank"). 

On June 1, 2009, the f a c i l i t i e s i n Daphne and F a i r h o p e 

were reopened by v o l u n t e e r s and former Club p e r s o n n e l , who 

began o p e r a t i n g the youth c e n t e r s under t h e i r own independent 

management s t r u c t u r e s . S u b s e q u e n t l y , some of these 

i n d i v i d u a l s i n c o r p o r a t e d R o t a r y I n c . and W i l s o n I n c . , under 

which they c o n t i n u e d t o o p e r a t e the f a c i l i t i e s i n F a i r h o p e and 

Daphne, r e s p e c t i v e l y . 

R o t a r y I n c . and W i l s o n I n c . sued the C l u b , s e e k i n g 

d e c l a r a t o r y and i n j u n c t i v e r e l i e f . They a l l e g e d t h a t the Club 

" h a [ d ] used," o r , perhaps, was " a n t i c i p a t [ i n g ] u s i n g , " the 

proceeds f o r i t s own o p e r a t i o n s , r a t h e r than f o r the use of 

the f a c i l i t i e s then b e i n g o p e r a t e d by R o t a r y I n c . and W i l s o n 

Inc . They sought a judgment (1) d e c l a r i n g t h a t the " d e s i r e 
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and u n d e r s t a n d i n g " of B.R. W i l s o n e x p r e s s e d i n the l e t t e r 

c o n t r o l l e d the d i s p o s i t i o n of the f u n d s , and (2) e n j o i n i n g the 

use of the proceeds f o r a n y t h i n g but the b e n e f i t of the youth 

f a c i l i t i e s as o p e r a t e d by R o t a r y I n c . i n F a i r h o p e and by 

W i l s o n I n c . i n Daphne. 

A f t e r a bench t r i a l , the t r i a l c o u r t e n t e r e d a judgment 

s e t t i n g f o r t h i t s f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

More s p e c i f i c a l l y , i t c o n s i d e r e d the l e t t e r and t e s t i m o n y of 

w i t n e s s e s r e g a r d i n g B.R. W i l s o n ' s i n t e n t and found t h a t i t was 

h i s i n t e n t t h a t the p r o p e r t y or proceeds from the s a l e of the 

p r o p e r t y would "be h e l d i n t r u s t f o r the o p e r a t i o n of the 

B a l d w i n County f a c i l i t i e s , " and t h a t the bank was h o l d i n g the 

funds i n t r u s t as t r u s t e e f o r the " e x c l u s i v e b e n e f i t of the  

[youth f a c i l i t i e s i n F a i r h o p e and Daphne]." (Emphasis added.) 

I t c o n c l u d e d t h a t "because e n t i t i e s [ ( R o t a r y I n c . and W i l s o n 

I n c . ) ] now e x i s t which are capable of r e c e i v i n g and 

a d m i n i s t e r i n g the s a l e s proceeds f o r the b e n e f i t of the  

F a i r h o p e and Daphne c l u b s , t h e r e i s no f u r t h e r purpose f o r the 

c o n t i n u e d e x i s t e n c e of the t r u s t . " (Emphasis added.) The 

c o u r t o r d e r e d the t e r m i n a t i o n of the " t r u s t " and the d i s b u r s a l 
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of the remainder of the proceeds, namely, $893,377.02 and 

$210,704.76, t o R o t a r y I n c . and W i l s o n I n c . , r e s p e c t i v e l y . 

The Club appealed, c h a l l e n g i n g , among o t h e r t h i n g s , the 

s t a n d i n g of R o t a r y I n c . and W i l s o n I n c . t o sue over 

d i s t r i b u t i o n of the proceeds of the s a l e of the p r o p e r t y . In 

p a r t i c u l a r , the Club contends t h a t the e n t i t i e s t h a t may sue 

a n o n p r o f i t c o r p o r a t i o n are d e f i n e d by the Alabama N o n p r o f i t 

C o r p o r a t i o n A c t , A l a . Code 1975, §§ 10A-3-1.01 through 10A-3-

8.02, A l a . Code 1975 ("the A c t " ) , 2 and t h a t R o t a r y I n c . and 

W i l s o n I n c . are not i n c l u d e d i n t h a t r o s t e r of e n t i t i e s . 

A c c o r d i n g t o R o t a r y I n c . and W i l s o n I n c . , t h e r e i s a " s p e c i a l 

s t a n d i n g r u l e [ t h a t ] a p p l i e s t o c h a l l e n g e s t o the 

a d m i n i s t r a t i o n of a p u b l i c c h a r i t a b l e t r u s t as i s a t i s s u e 

h e r e . " R o t a r y I n c . and W i l s o n I n c . ' s b r i e f , a t 36. Because 

s t a n d i n g i s the d i s p o s i t i v e and t h r e s h o l d i s s u e and because 

the f a c t s p e r t i n e n t t o t h a t i s s u e are u n d i s p u t e d , our s t a n d a r d 

of r e v i e w i s de novo. 

I I . D i s c u s s i o n 

2The p r o v i s i o n s of the A c t a p p l y t o " [ a ] l l n o n p r o f i t 
c o r p o r a t i o n s o r g a n i z e d hereunder," and t o " [ a ] l l n o n p r o f i t 
c o r p o r a t i o n s h e r e t o f o r e o r g a n i z e d under any a c t ... h e r e t o f o r e 
r e p e a l e d , f o r a purpose ... f o r which a n o n p r o f i t c o r p o r a t i o n 
might be o r g a n i z e d under t h i s c h a p t e r . " § 10A-3-1.03. 
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" ' S t a n d i n g r e p r e s e n t s a j u r i s d i c t i o n a l r equirement which 

remains open t o r e v i e w a t a l l st a g e s of the l i t i g a t i o n . ' " Ex 

p a r t e F o r t James O p e r a t i n g Co., 871 So. 2d 51, 54 ( A l a . 2003) 

( q u o t i n g N a t i o n a l Org. f o r Women, In c . v. S c h e i d l e r , 510 U.S. 

249, 255 (1994)(emphasis added)). " L i k e any o t h e r f a c t 

e s s e n t i a l t o r e c o v e r y , the p l a i n t i f f has the burden of p r o v i n g 

s t a n d i n g . " B y r d v. M o r E q u i t y , I n c . , 94 So. 3d 378, 379 ( A l a . 

C i v . App. 2012) ( p l u r a l i t y o p i n i o n ) . "'When a p a r t y w i t h o u t 

s t a n d i n g p u r p o r t s t o commence an a c t i o n , the t r i a l c o u r t 

a c q u i r e s no s u b j e c t - m a t t e r j u r i s d i c t i o n . ' " R i l e y v. Pate, 3 

So. 3d 835, 838 ( A l a . 2008) ( q u o t i n g S t a t e v. P r o p e r t y a t 2018 

Rainbow D r i v e , 740 So. 2d 1025, 1028 ( A l a . 1999)). 

" ' S t a n d i n g i s " ' " [ t ] h e r e q u i s i t e p e r s o n a l i n t e r e s t 
t h a t must e x i s t a t the commencement of the 
l i t i g a t i o n . " ' " ' Cadle Co. v. Shabani, 4 So. 3d 460, 
462-63 ( A l a . 2008) (emphasis added) ( q u o t i n g 
Pharmacia Corp. v. Suggs, 932 So. 2d 95, 98 ( A l a . 
2005), q u o t i n g i n t u r n In re A l l i s o n G., 276 Conn. 
146, 156, 883 A.2d 1226, 1231 (2005)). ... 

"  

" T h i s Court has o f t e n s a i d t h a t i t i s '"'duty 
bound t o n o t i c e ex mero motu the absence of s u b j e c t -
m a t t e r j u r i s d i c t i o n . ' " ' R i l e y v. Hughes, 17 So. 3d 
643, 648 ( A l a . 2009) (emphasis added) ( q u o t i n g 
B a l d w i n County v. Bay M i n e t t e , 854 So. 2d 42, 45 
( A l a . 2003), q u o t i n g i n t u r n Stamps v. J e f f e r s o n  
County Bd. of Educ., 642 So. 2d 941, 945 n. 2 ( A l a . 
1994)). However, j u s t because the Court i s duty 
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bound t o n o t i c e the absence of s u b j e c t - m a t t e r 
j u r i s d i c t i o n , i t does not f o l l o w t h a t i t i s so bound 
to c o n s t r u c t t h e o r i e s and s e a r c h the r e c o r d f o r 
f a c t s t o sup p o r t the e x i s t e n c e of j u r i s d i c t i o n f o r 
p l a i n t i f f s ... [whether they are a p p e l l a n t s or 
a p p e l l e e s ] . On the c o n t r a r y , 

"'when the p a r t i e s have not p r o v i d e d 
s u f f i c i e n t l e g a l or f a c t u a l j u s t i f i c a t i o n 
f o r t h i s C o u r t ' s j u r i s d i c t i o n , t h i s Court 
i s not o b l i g a t e d t o embark on i t s own 
e x p e d i t i o n beyond the p a r t i e s ' arguments i n 
p u r s u i t of a reason t o e x e r c i s e 
j u r i s d i c t i o n . The burden of e s t a b l i s h i n g 
t h e e x i s t e n c e o f s u b j e c t - m a t t e r 
j u r i s d i c t i o n f a l l s on the p a r t y i n v o k i n g 
t h a t j u r i s d i c t i o n . See, e.g., Ex p a r t e  
H e a l t h S o u t h Corp., 974 So. 2d 288 ( A l a . 
2007) ( s e t t i n g f o r t h the p l a i n t i f f ' s burden 
of d e m o n s t r a t i n g s t a n d i n g t o b r i n g an 
a c t i o n , an i s s u e of s u b j e c t - m a t t e r 
j u r i s d i c t i o n ) ; ... Ex p a r t e R a y - E l , 911 So. 
2d 1100, 1104 ( A l a . Crim. App. 2004) 
( p l a c i n g the burden t o " ' j u s t i f y the 
j u r i s d i c t i o n of t h i s c o u r t ' " on the person 
b r i n g i n g a habeas p e t i t i o n as a "next 
f r i e n d " ( q u o t i n g Whitmore v. Ar k a n s a s, 495 
U.S. 149, 164, 110 S. Ct. 1717, 109 L. Ed. 
2d 135 ( 1 9 9 0 ) ) ) ; c f . Bush v. Laggo Props.,  
L.L.C., 784 So. 2d 1063, 1065 ( A l a . C i v . 
App. 2000) ("Once a p a r t y c h a l l e n g e s the 
t r i a l c o u r t ' s j u r i s d i c t i o n , p u r s u a n t t o 
Rule 1 2 ( b ) ( 1 ) , [ A l a . R. C i v . P.,] the 
burden of e s t a b l i s h i n g j u r i s d i c t i o n i s on 
the p l a i n t i f f . " ( c i t i n g Menchaca v.  
C h r y s l e r C r e d i t Corp., 613 F.2d 507 (5th 
C i r . 1 9 8 0 ) ) ) . ' 

" C r u t c h e r v. W i l l i a m s , 12 So. 3d 631, 635-36 ( A l a . 
2008)(some emphasis added)." 
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B l e v i n s v. H i l l v i e w O f f i c e C t r . Owners' Ass'n, 51 So. 3d 317, 

321-22 ( A l a . 2010) ( f i r s t emphasis added). 

For the s p e c i a l s t a n d i n g r u l e advanced by R o t a r y I n c . and 

W i l s o n I n c . , th e y c i t e o n l y Jones v. Grant, 344 So. 2d 1210 

( A l a . 1977). Jones "adopt[ed] the r u l e t h a t b e n e f i c i a r i e s 

w i t h a s u f f i c i e n t s p e c i a l i n t e r e s t i n the enforcement of a 

c h a r i t a b l e t r u s t can i n s t i t u t e a s u i t as t o t h a t t r u s t . " 344 

So. 2d a t 1212 (emphasis added). The s p e c i a l - i n t e r e s t r u l e 

adopted i n Jones i s an e x c e p t i o n t o the g e n e r a l r u l e t h a t 

"mere p o t e n t i a l b e n e f i c i a r i e s , whose i n t e r e s t i s no g r e a t e r 

than the i n t e r e s t of a l l the o t h e r members of a l a r g e c l a s s of 

p o t e n t i a l b e n e f i c i a r i e s of a c h a r i t a b l e t r u s t , have no 

s t a n d i n g t o m a i n t a i n an a c t i o n f o r the enforcement of the 

t r u s t . " Rhone v. Adams, 986 So. 2d 374, 377 ( A l a . 2007). 

However, the h o l d i n g i n Jones has been superseded by the 

A c t , as r e c o g n i z e d i n Cook v. L l o y d Noland F o u n d a t i o n , I n c . , 

825 So. 2d 83, 86-87 ( A l a . 2001) ( n o t i n g t h a t " f o r t r u s t s 

i n c o r p o r a t e d as n o n p r o f i t c o r p o r a t i o n s [the A c t ] superseded 

t h a t r i g h t as r e c o g n i z e d by J o n e s " ) , and i n Rhone, 986 So. 2d 

at 377 n.1. On the b a s i s of the p r e d e c e s s o r of the A c t , the 

Court i n Cook a f f i r m e d the t r i a l c o u r t ' s d i s m i s s a l of an 
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a c t i o n by p u r p o r t e d b e n e f i c i a r i e s of a c h a r i t a b l e t r u s t 

i n c o r p o r a t e d under the A c t , which a c t i o n sought, among o t h e r 

t h i n g s , t o e n j o i n a s a l e c o n t e m p l a t e d by the c o r p o r a t i o n . 

Cook, 825 So. 2d a t 84. 

The A c t p r o v i d e s , i n p e r t i n e n t p a r t : 

"No a c t of a n o n p r o f i t c o r p o r a t i o n and no 
conveyance or t r a n s f e r of r e a l or p e r s o n a l p r o p e r t y 
t o or by a n o n p r o f i t c o r p o r a t i o n s h a l l be i n v a l i d by 
reason of the f a c t t h a t the c o r p o r a t i o n was w i t h o u t 
c a p a c i t y or power t o do an a c t or t o make or r e c e i v e 
a conveyance or t r a n s f e r , but l a c k of c a p a c i t y or 
power may be a s s e r t e d : 

"(1) In a p r o c e e d i n g by a member or a 
d i r e c t o r a g a i n s t the n o n p r o f i t c o r p o r a t i o n 
t o e n j o i n the d o i n g or c o n t i n u a t i o n of 
u n a u t h o r i z e d a c t s , or the t r a n s f e r of r e a l 
or p e r s o n a l p r o p e r t y by or t o the n o n p r o f i t 
c o r p o r a t i o n . 

"(2) In a p r o c e e d i n g by the n o n p r o f i t  
c o r p o r a t i o n , whether a c t i n g d i r e c t l y or 
through a r e c e i v e r , t r u s t e e , or o t h e r l e g a l 
r e p r e s e n t a t i v e , or through members i n a 
r e p r e s e n t a t i v e s u i t , a g a i n s t the o f f i c e r s 
or d i r e c t o r s of the n o n p r o f i t c o r p o r a t i o n 
f o r e x c e e d i n g t h e i r a u t h o r i t y . 

"(3) In a p r o c e e d i n g by the A t t o r n e y  
G e n e r a l , as p r o v i d e d i n t h i s c h a p t e r , t o 
d i s s o l v e the n o n p r o f i t c o r p o r a t i o n , or i n 
a p r o c e e d i n g by the A t t o r n e y G e n e r a l t o 
e n j o i n the n o n p r o f i t c o r p o r a t i o n from 
p e r f o r m i n g u n a u t h o r i z e d a c t s , or i n any 
o t h e r p r o c e e d i n g by the A t t o r n e y G e n e r a l . " 

§ 10A-3-2.44, A l a . Code 1975 (emphasis added). 
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I t i s u n d i s p u t e d t h a t the Club i s a n o n p r o f i t c o r p o r a t i o n 

w i t h i n the purv i e w of the A c t , and R o t a r y I n c . and W i l s o n I n c . 

do not c l a i m , or p u r p o r t , t o be members 3 or d i r e c t o r s of the 

Clu b . Thus, i t i s c l e a r t h a t R o t a r y I n c . and W i l s o n I n c . are 

not such persons as are a u t h o r i z e d by § 10A-3-2.44 t o commence 

an a c t i o n a g a i n s t the Club r e l a t i n g t o the t r a n s a c t i o n s 

c h a l l e n g e d i n t h i s case. In s h o r t , h a v i n g r e l i e d f o r s t a n d i n g 

s o l e l y on Jones, which i s i n a p p o s i t e , R o t a r y I n c . and W i l s o n 

Inc. have f a i l e d t o demonstrate t h a t t h e y are p r o p e r p a r t i e s 

to sue the Club over the d i s p o s i t i o n of the proceeds from the 

s a l e of the p r o p e r t y . Consequently, the c o m p l a i n t f i l e d by 

R o t a r y I n c . and W i l s o n I n c . f a i l e d t o inv o k e the s u b j e c t -

m a t t e r j u r i s d i c t i o n of the t r i a l c o u r t . 

I I I . C o n c l u s i o n 

In summary, R o t a r y I n c . and W i l s o n I n c . have f a i l e d t o 

show t h a t they have s t a n d i n g t o c h a l l e n g e the Club's 

d i s p o s i t i o n of the proceeds of the s a l e of the p r o p e r t y 

donated t o the Club by B.R. W i l s o n , J r . T h e r e f o r e , the t r i a l 

3 S e c t i o n 10A-3-1.02(5) d e f i n e s a "member" as "[o]ne h a v i n g 
membership r i g h t s i n a c o r p o r a t i o n i n accordance w i t h the 
p r o v i s i o n s of i t s g o v e r n i n g documents. A member may be a 
n a t u r a l p e r s o n , a p a r t n e r s h i p , a p r o f e s s i o n a l a s s o c i a t i o n or 
p r o f e s s i o n a l c o r p o r a t i o n , a c o r p o r a t i o n f o r p r o f i t or a 
n o n p r o f i t c o r p o r a t i o n . " 
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c o u r t ' s judgment was v o i d f o r l a c k of s u b j e c t - m a t t e r 

j u r i s d i c t i o n . "'A judgment e n t e r e d by a c o u r t l a c k i n g 

s u b j e c t - m a t t e r j u r i s d i c t i o n i s a b s o l u t e l y v o i d and w i l l not 

s u p p o r t an a p p e a l ; an a p p e l l a t e c o u r t must d i s m i s s an 

attempted a p p e a l from such a v o i d judgment.' Vann v. Cook^ 

989 So. 2d 556, 559 ( A l a . C i v . App. 2008)." MPQ, I n c . v.  

Birmingham R e a l t y Co., 78 So. 3d 391, 394 ( A l a . 2011). 

A c c o r d i n g l y , we v a c a t e the judgment and d i s m i s s the case and 

the a p p e a l . 

JUDGMENT VACATED; CASE DISMISSED; AND APPEAL DISMISSED. 

Malone, C.J., and B o l i n and Main, J J . , concur. 

Murdock, J . , concurs i n the r e s u l t . 
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