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WOODALL, J u s t i c e . 

S & M, LLC, d/b/a H u n t s v i l l e Cab Company ( " H u n t s v i l l e 

Cab"), p e t i t i o n e d t h i s C ourt f o r c e r t i o r a r i r e v i e w of the 
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d e c i s i o n of the Court of C i v i l Appeals a f f i r m i n g a judgment i n 

f a v o r of K e v i n B u r c h e l , as p e r s o n a l r e p r e s e n t a t i v e of the 

e s t a t e of Roy W i l l i a m B u r c h e l ("the e s t a t e " ) , on H u n t s v i l l e 

Cab's c l a i m a g a i n s t the e s t a t e damages f o r l o s s of use of a 

commercial v e h i c l e . T h i s Court g r a n t e d H u n t s v i l l e Cab's 

p e t i t i o n f o r c e r t i o r a r i r e v i e w t o c o n s i d e r whether the 

measure-of-damages r u l e s e t f o r t h i n Hunt v. Ward, 262 A l a . 

379, 79 So. 2d 20 (1955), on which the Court of C i v i l A ppeals 

r e l i e d , i s c o n s i s t e n t w i t h the purpose of compensatory 

damages, which i s " ' t o make the p l a i n t i f f whole by r e i m b u r s i n g 

him or her f o r the l o s s or harm s u f f e r e d . ' " Ex p a r t e Goldsen, 

783 So. 2d 53, 56 ( A l a . 2000) ( q u o t i n g Ex p a r t e Moebes, 709 

So. 2d 477, 478 ( A l a . 1997)). Because we c o n c l u d e t h a t the 

r u l e s t a t e d i n Hunt i s not c o n s i s t e n t w i t h t h i s purpose, we 

m odify the r u l e , r e v e r s e the Court of C i v i l A p p e a l s ' judgment, 

and remand the case f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

F a c t s and P r o c e d u r a l H i s t o r y 

H u n t s v i l l e Cab owns and m a i n t a i n s a f l e e t of t a x i c a b s i t 

l e a s e s t o d r i v e r s f o r 12-hour or 24-hour s h i f t s a t a r a t e of 

$100 per 12-hour s h i f t and $200 per 24-hour s h i f t . I n A p r i l 
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2008, a t a x i c a b owned by H u n t s v i l l e Cab was damaged i n a 

c o l l i s i o n w i t h an automobile d r i v e n by Roy B u r c h e l . Because 

the c o s t t o r e p a i r the t a x i c a b exceeded i t s f a i r market v a l u e , 

H u n t s v i l l e Cab d e c i d e d t o r e p l a c e the v e h i c l e . Roy B u r c h e l 

r e i m b u r s e d H u n t s v i l l e Cab f o r the c o s t s of r e p l a c i n g the 

v e h i c l e and of o u t f i t t i n g the new v e h i c l e f o r use as a 

t a x i c a b . 

I n A p r i l 2009, H u n t s v i l l e Cab sued Roy B u r c h e l i n the 

d i s t r i c t c o u r t , s e e k i n g damages f o r the l o s s of use of the 

t a x i c a b d u r i n g the time r e q u i r e d t o purchase and p r e p a r e a 

replacement v e h i c l e . Roy B u r c h e l d i e d w h i l e the a c t i o n was 

pending, and the e s t a t e was s u b s t i t u t e d as the defendant. The 

d i s t r i c t c o u r t e n t e r e d a judgment i n f a v o r of the e s t a t e . 

H u n t s v i l l e Cab ap p e a l e d t h a t judgment t o the c i r c u i t c o u r t f o r 

a t r i a l de novo. 

The e s t a t e moved the c i r c u i t c o u r t f o r a summary 

judgment, a r g u i n g t h a t Alabama law p r o h i b i t s r e c o v e r y of l o s s -

o f - u s e damages w i t h r e g a r d t o a v e h i c l e t h a t i s a t o t a l l o s s . 

The c i r c u i t j u d g e , Glenn Thompson, d e n i e d the motion, s t a t i n g , 

i n p e r t i n e n t p a r t : 

"The purpose of compensatory damages i s t o make 
the i n j u r e d p a r t y whole. A l t h o u g h [ H u n t s v i l l e Cab] 

3 



1111210 

d i d r e c e i v e compensation f o r the t o t a l l o s s of i t s 
t a x i c a b , i t d i d not r e c e i v e compensation f o r the 
expenses or l o s s e s a r i s i n g from i t s i n a b i l i t y t o 
f u l l y c a r r y out i t s b u s i n e s s d u r i n g the p e r i o d of 
time i t took t o p r o c u r e a replacement t a x i c a b . 
Thus, a p p l y i n g the law as w r i t t e n i n F u l l e r [ v.  
M a r t i n , 41 A l a . App. 160, 125 So. 2d 4 (1960),] not 
o n l y makes i t i m p o s s i b l e f o r [ H u n t s v i l l e Cab] t o be 
made whole, but a l s o i g n o r e s the v e r y purpose 
u n d e r l y i n g the law of damages." 

A f t e r a bench t r i a l , Judge Steven Haddock, t o whom the 

case had been t r a n s f e r r e d , found t h a t , p u r s u a n t t o F u l l e r v.  

M a r t i n , 41 A l a . App. 160, 125 So. 2d 4 (1960), and L a r y v.  

V a l i a n t Insurance Co., 864 So. 2d 1105 ( A l a . C i v . App. 2002), 

"a p a r t y cannot r e c o v e r damages f o r b o t h the t o t a l l o s s of a 

v e h i c l e and the l o s s of use of t h a t same v e h i c l e . " For t h a t 

r e ason, the c i r c u i t c o u r t e n t e r e d a judgment i n f a v o r of the 

e s t a t e . 

The Court of C i v i l A ppeals unanimously a f f i r m e d the 

c i r c u i t c o u r t ' s judgment. S & M, LLC v. B u r c h e l , [Ms. 

2110242, June 8, 2012] ___ So. 3d ___ ( A l a . C i v . App. 2012). 

In d o i n g so, i t a p p l i e d the r u l e e s t a b l i s h e d i n Hunt and 

f o l l o w e d i n subsequent cases -- t h a t the owner of a v e h i c l e 

t h a t i s a t o t a l l o s s i s e n t i t l e d o n l y t o " [ t h e f a i r market] 

v a l u e [of the car] a t the time of the a c c i d e n t ( l e s s i t s junk 

v a l u e , i f a n y ) . " Hunt, 262 A l a . a t 385, 79 So. 2d a t 26. 
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Under Hunt, l o s s - o f - u s e damages are a v a i l a b l e where "the owner 

sees f i t t o r e p a i r [the v e h i c l e ] and w h i l e d o i n g so he i s 

d e p r i v e d of i t s use and i n c u r s o t h e r expense i n t h a t 

c o n n e c t i o n . " I d . 

The Court of C i v i l A p p e a ls c o n c l u d e d : 

"[T]he supreme c o u r t e s t a b l i s h e d the e x i s t i n g r u l e 
i n Hunt v. Ward, and t h i s c o u r t i s bound by supreme 
c o u r t p r e c e d e n t . ... T h e r e f o r e , we must a p p l y the 
e x i s t i n g r u l e i n the p r e s e n t case. Because 
H u n t s v i l l e Cab's t a x i c a b was a t o t a l l o s s and 
H u n t s v i l l e Cab had been compensated f o r the t o t a l 
l o s s of the t a x i c a b , the c i r c u i t c o u r t p r o p e r l y 
d e t e rmined t h a t H u n t s v i l l e Cab was not e n t i t l e d t o 
r e c o v e r damages f o r l o s s of use of the t a x i c a b . 
A c c o r d i n g l y , we a f f i r m the judgment of the c i r c u i t 
c o u r t . " 

S & M, LLC, So. 3d a t . 

P r e s i d i n g Judge Thompson c o n c u r r e d s p e c i a l l y w i t h the 

Court of C i v i l A p p e a l s ' o p i n i o n , s t a t i n g : 

"Because t h i s c o u r t i s bound by our supreme 
c o u r t ' s d e c i s i o n i n Hunt v. Ward I concur f u l l y 
i n the main o p i n i o n . I w r i t e s p e c i a l l y t o i n d i c a t e 
my disagreement w i t h the h o l d i n g i n Hunt t h a t l o s s -
o f - u s e damages are l i m i t e d t o damaged but r e p a i r a b l e 
commercial v e h i c l e s and not a v a i l a b l e i n the case of 
a damaged commercial v e h i c l e t h a t cannot be 
r e p a i r e d . I agree, i n s t e a d , w i t h the Supreme Court 
of Oklahoma, which, as t o t h i s i s s u e , has w r i t t e n : 

" ' " [ T ] h i s Court f a i l s t o see any l o g i c a l or 
p r a c t i c a l reason f o r a d i s t i n c t i o n between 
r e p a i r a b l e and u n r e p a i r a b l e damage t o a 
commercial v e h i c l e which would j u s t i f y l o s s 
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of use f o r the former and not f o r the 
l a t t e r even though the owner s u f f e r s l o s s 
because he cannot i m m e d i a t e l y r e p l a c e the 
v e h i c l e . In b o t h i n s t a n c e s the owner has 
l o s t the same t h i n g , the use of h i s 
v e h i c l e , and he s h o u l d be a b l e t o r e c o v e r 
t h i s l o s s of use i n e i t h e r c a se."' 

"DTS Tank Serv., I n c . v. Vanderveen, 683 P.2d 1345, 
1347 (Okla. 1984) ( q u o t i n g Dennis v. F o r d Motor Co., 
471 F.2d 733, 736 (3d C i r . 1973)). See a l s o Long v.  
M c A l l i s t e r , 319 N.W.2d 256, 259-61 (Iowa 1982). I 
urge our supreme c o u r t t o r e c o n s i d e r i t s h o l d i n g i n 
Hunt and t o adopt what, i n my o p i n i o n , i s the more 
r a t i o n a l approach t o f u l l y compensating an i n j u r e d 
p a r t y f o r the t o t a l l o s s of i t s commercial v e h i c l e 
by a l l o w i n g t h a t i n j u r e d p a r t y t o r e c o v e r damages 
f o r the l o s s of use of t h a t v e h i c l e d u r i n g the time 
i t seeks a replacement v e h i c l e . " 

S&M, LLC, So. 3d a t (Thompson, P.J., c o n c u r r i n g 

s p e c i a l l y ) . 

H u n t s v i l l e Cab p e t i t i o n e d t h i s Court f o r c e r t i o r a r i 

r e v i e w , a r g u i n g , p u r s u a n t t o Rule 3 9 ( a ) ( 1 ) ( E ) , A l a . R. App. 

P., t h a t t h i s C o u r t ' s d e c i s i o n i n Hunt s h o u l d be o v e r r u l e d and 

a "more r a t i o n a l approach" adopted f o r compensating an i n j u r e d 

p a r t y f o r the t o t a l l o s s of i t s commercial v e h i c l e , as urged 

by P r e s i d i n g Judge Thompson. We g r a n t e d c e r t i o r a r i r e v i e w . 

A n a l y s i s 

As the Court of C i v i l A ppeals noted i n i t s d e c i s i o n 

below: 
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"In Hunt v. Ward the supreme c o u r t 
a d d r e s s e d the measure of damages f o r an automobile 
damaged i n a c o l l i s i o n . In p e r t i n e n t p a r t , the 
supreme c o u r t s t a t e d : 

"'The p r i m a r y r u l e i s g e n e r a l l y s t a t e d 
t o be t h a t the damage i s embraced i n the 
fo r m u l a t h a t i t i s the d i f f e r e n c e i n the 
v a l u e of the [automobile] b e f o r e and a f t e r 
the a c c i d e n t , caused by the a c c i d e n t . I f  
i t i s so damaged as not t o be r e p a i r a b l e  
and has no v a l u e a f t e r the a c c i d e n t , i t  
would be s i m p l y i t s v a l u e a t the time of  
the a c c i d e n t ( l e s s i t s junk v a l u e , i f any). 
On t h i s amount i n t e r e s t s h o u l d be a l l o w e d . 
I f i t i s r e p a i r a b l e and the owner sees f i t  
t o r e p a i r i t and w h i l e d o i n g so he i s  
d e p r i v e d of i t s use and i n c u r s o t h e r 
expense i n t h a t c o n n e c t i o n , he may have the 
r e a s o n a b l e c o s t of the p a r t s and l a b o r i n 
making the r e p a i r s t o g e t h e r w i t h the 
r e a s o n a b l e c o s t of t r a n s p o r t i n g i t and 
o t h e r i n c i d e n t a l c o s t , i f any, and the  
r e a s o n a b l e v a l u e of i t s use or h i r e d u r i n g  
t h a t time, on the t h e o r y t h a t he c o u l d have  
h i r e d one f o r use d u r i n g t h a t p e r i o d : a l s o 
i n t e r e s t on the t o t a l as i n d i c a t e d above.' 

"262 A l a . a t 384-85, 79 So. 2d a t 25-26 (emphasis 
added). 

" C i t i n g Hunt v. Ward, among o t h e r a u t h o r i t i e s , 
the c o u r t of appeals s t a t e d i n F u l l e r v. M a r t i n , 41 
A l a . App. 160, 164, 125 So. 4, 7 ( A l a . C t . App. 
1960): 

"'The g e n e r a l r u l e i s t h a t i f the 
automobile i s i n j u r e d so t h a t i t cannot be 
r e p a i r e d the measure of damages i s i t s 
v a l u e i m m e d i a t e l y b e f o r e the a c c i d e n t , l e s s 
i t s wreckage v a l u e , i f any. Recovery 
cannot be had f o r bo t h t o t a l l o s s of an 
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automobile and l o s s of use of the same 
v e h i c l e . ' 

"(Emphasis added.) L i k e w i s e , i n L a r y v. V a l i a n t  
I nsurance Co., 864 So. 2d 1105, 1110 ( A l a . C i v . App. 
2002), t h i s c o u r t s t a t e d : 'Our supreme c o u r t has 
p r e v i o u s l y h e l d t h a t " [ r ] e c o v e r y cannot be had f o r 
b o t h t o t a l l o s s of an a u tomobile and l o s s of use of 
the same v e h i c l e . " ' " 

S&M, LLC, So. 3d a t . 

H u n t s v i l l e Cab argues t h a t as a r e s u l t of the a c c i d e n t 

w i t h Roy B u r c h e l , i t s u f f e r e d , among o t h e r t h i n g s , the l o s s of 

use of the damaged t a x i c a b d u r i n g the time i t took t o p r o c u r e 

a replacement v e h i c l e . I t goes on t o argue t h a t , under the 

c u r r e n t r u l e e x p r e s s e d i n Hunt, F u l l e r , and L a r y , i t cannot 

r e c o v e r f o r the l o s s of i t s use of the t a x i c a b and t h a t , 

t h e r e f o r e , i t has been p r e v e n t e d from r e c e i v i n g f u l l 

compensation f o r i t s l o s s e s , which r e s u l t , i t says, i s 

c o n t r a r y t o the purpose of compensatory damages, i . e . , " t o 

make the p l a i n t i f f whole by r e i m b u r s i n g him or her f o r the 

l o s s or harm s u f f e r e d . " Ex p a r t e Goldsen, 783 So. 3d a t 56. 

H u n t s v i l l e Cab a l s o argues t h a t the Hunt r u l e i s i n e q u i t a b l e , 

because i t a l l o w s an element of damages f o r a damaged 

commercial v e h i c l e t h a t i s r e p a i r a b l e t h a t i t does not a l l o w 

f o r a damaged commercial v e h i c l e t h a t i s a t o t a l l o s s . 
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As d i d P r e s i d i n g Judge Thompson, H u n t s v i l l e Cab c i t e s the 

f o l l o w i n g cases as examples of j u r i s d i c t i o n s t h a t have a l l o w e d 

r e c o v e r y f o r l o s s of use d u r i n g a r e a s o n a b l e time i n which the 

owner seeks a replacement f o r the d e s t r o y e d v e h i c l e : DTS Tank  

Serv., I n c . v. Vanderveen, 683 P.2d 1345 (Okla. 1984), and 

Long v. M c A l l i s t e r , 319 N.W.2d 256 (Iowa 1982) . The c o u r t s i n 

those cases a l s o f a c e d the q u e s t i o n whether t o u p h o l d an 

e x i s t i n g r u l e p r o h i b i t i n g l o s s - o f - u s e damages when a v e h i c l e 

i s not r e p a i r a b l e . We f i n d t h e i r a n a l y s i s of t h i s i s s u e 

p e r s u a s i v e . 

In DTS Tank S e r v i c e , the Oklahoma Supreme Court s e t a s i d e 

a r u l e p r o h i b i t i n g the r e c o v e r y of l o s s - o f - u s e damages when a 

damaged v e h i c l e c o u l d not be r e p a i r e d i n f a v o r of what the 

c o u r t d e s c r i b e d as a more "modern approach" t o l o s s - o f - u s e 

damages. The Oklahoma Supreme Co u r t s t a t e d : 

" S e v e r a l s t a t e s have adopted the s o - c a l l e d 
'modern view' which makes no d i s t i n c t i o n i n the 
r e c o v e r y of l o s t p r o f i t s - l o s t use between r e p a i r a b l e 
and i r r e p a r a b l e s i t u a t i o n s . 

" C a l i f o r n i a ' s Supreme Court adopted the modern 
view i n Reynolds v. Bank of America N a t i o n a l T r u s t  
& Savings Assoc., 53 C a l . 2d 49, 345 P.2d 926 
(1959): 

"'There appears t o be no l o g i c a l or 
p r a c t i c a l reason why a d i s t i n c t i o n s h o u l d 
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be drawn between cases i n which the 
p r o p e r t y i s t o t a l l y d e s t r o y e d and those i n 
which i t has been i n j u r e d but i s 
r e p a i r a b l e , and we have c o n c l u d e d t h a t when 
the owner of a n e g l i g e n t l y d e s t r o y e d 
commercial v e h i c l e has s u f f e r e d i n j u r y by 
b e i n g d e p r i v e d of the use of the v e h i c l e 
d u r i n g the p e r i o d r e q u i r e d f o r replacement, 
he i s e n t i t l e d , upon p r o p e r p l e a d i n g and 
p r o o f , t o r e c o v e r the l o s s of use i n o r d e r 
t o "compensate f o r a l l the d e t r i m e n t 
p r o x i m a t e l y caused" by the w r o n g f u l 
d e s t r u c t i o n . ' 

"  

"Agreement i s found i n the Restatement of T o r t s , 
[Second] § 927, r e f e r r i n g t o damages f o r d e s t r u c t i o n 
of 'any t h i n g . ' Damages would i n c l u d e the 'value of 
the s u b j e c t m a t t e r [ ' ] and 'compensation f o r the l o s s 
of use not o t h e r w i s e compensated.'" 

DTS Tank S e r v i c e , 683 P.2d a t 1346-47. 

The Oklahoma Supreme Co u r t went on t o c o n c l u d e : 

"We h o l d t h a t the l o s s of use s h o u l d be i n c l u d e d 
i n damages r e c o v e r a b l e when a commercial v e h i c l e i s 
d e s t r o y e d , s u b j e c t t o a c o n d i t i o n of 
' r e a s o n a b l e n e s s , ' as t h a t term i s commonly 
un d e r s t o o d . ... When a commercial v e h i c l e has been 
n e g l i g e n t l y d e s t r o y e d and i s i r r e p a r a b l e i t s owner 
may r e c o v e r a l l damages t h e r e f o r upon p r o p e r 
p l e a d i n g and p r o o f of the same i n c l u d i n g but not 
l i m i t e d t o l o s s of use d u r i n g replacement." 

I d . , a t 1347. 

In Long, the Iowa Supreme Court conducted a s i m i l a r 

a n a l y s i s and reached a s i m i l a r c o n c l u s i o n . The c o u r t s t a t e d : 
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"In d e n y i ng damages f o r l o s s of use of the d e s t r o y e d 
a u t o m o b i l e , the t r i a l c o u r t f o l l o w e d e x i s t i n g 
p r e c e d e n t . See, e.g., Aetna C a s u a l t y and S u r e t y Co.  
v. Insurance Department of Iowa, 299 N.W. 2d 484, 
485 (Iowa 1980): 

"(1) When the auto m o b i l e i s t o t a l l y 
d e s t r o y e d , the measure of damages i s i t s 
r e a s o n a b l e market v a l u e i m m e d i a t e l y 
i t s d e s t r u c t i o n . 

b e f o r e 

"(2) Where the i n j u r y t o the c a r can 
be r e p a i r e d , so t h a t , when r e p a i r e d , i t 
w i l l be i n as good c o n d i t i o n as i t was i n 
b e f o r e the i n j u r y , then the measure of 
damages i s the r e a s o n a b l e v a l u e of the use 
of the c a r w h i l e b e i n g r e p a i r e d , w i t h 
o r d i n a r y d i l i g e n c e , not e x c e e d i n g the v a l u e 
of the c a r b e f o r e the i n j u r y . 

"(3) When the c a r cannot, by r e p a i r , 
be p l a c e d i n as good c o n d i t i o n as i t was i n 
b e f o r e the i n j u r y , then the measure of 
damages i s the d i f f e r e n c e between i t s 
re a s o n a b l e market v a l u e i m m e d i a t e l y b e f o r e 
and i m m e d i a t e l y a f t e r the a c c i d e n t . 

v. "These r u l e s were f i r s t d i s t i l l e d i n Langham  
Chicago, R.I. & P. Ry., 201 Iowa 897, 901, 208 N.W. 
356, 358 (1925). The c o u r t e x p r e s s l y h e l d t h a t l o s s 
of use damages are not a l l o w e d under the f i r s t and 
t h i r d r u l e s i n K o h l v. Arp, 236 Iowa 31, 33-34, 17 
N.W.2d 824, 826 (1945). 

"The r u l e d e n y ing l o s s of use damages i n these 
s i t u a t i o n s has not been s p e c i f i c a l l y d i s c u s s e d i n 
the cases. Because the r u l e has been c h a l l e n g e d i n 
the p r e s e n t case, we must determine i t s c o n t i n u e d 
v i a b i l i t y . We do so a g a i n s t the background ' t h a t  
the p r i n c i p l e u n d e r l y i n g a l l o w a n c e of damages i s  
t h a t of compensation, the u l t i m a t e purpose b e i n g t o  
p l a c e the i n j u r e d p a r t y i n as f a v o r a b l e a p o s i t i o n 
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as though no wrong had been committed.' D e a l e r s  
Hobby, I n c . v. Mary Ann L i n n R e a l t y Co., 255 N.W.2d 
131, 134 (Iowa 1977). 

" I n h e r e n t i n our p r e s e n t r u l e s g o v e r n i n g damages 
to motor v e h i c l e s i s the concept t h a t the market 
v a l u e of the v e h i c l e i s the c e i l i n g on r e c o v e r y 
whether the v e h i c l e can be r e p a i r e d or must be 
r e p l a c e d . In some cases the owner w i l l be f u l l y 
compensated d e s p i t e t h a t l i m i t a t i o n . Even when the 
v e h i c l e i s d e s t r o y e d and d e l a y o c c u r s b e f o r e 
compensation i s r e c e i v e d , i n t e r e s t on the market 
v a l u e of the v e h i c l e from the date of the a c c i d e n t 
t h e o r e t i c a l l y pays the owner f o r the d e l a y . The 
same i s t r u e when the v e h i c l e i s not d e s t r o y e d but 
cannot be r e s t o r e d t o i t s p r i o r c o n d i t i o n and the 
owner r e c e i v e s i n t e r e s t on i t s d e p r e c i a t e d v a l u e . 
Moreover, when the v e h i c l e can be r e s t o r e d by r e p a i r 
t o i t s p r i o r c o n d i t i o n , the owner i s not o n l y 
e n t i t l e d t o compensation f o r the r e a s o n a b l e c o s t of 
r e p a i r but f o r r e a s o n a b l e l o s s of use damages. 
A l t h o u g h market v a l u e i s n e v e r t h e l e s s a c e i l i n g on 
r e c o v e r y even i n t h i s s i t u a t i o n , f u l l compensation 
i s p o s s i b l e when the cumulated damages do not exceed 
the l i m i t a t i o n . 

" I n o t h e r c a s e s , however, the p r e s e n t r u l e s 
p l a i n l y do not p e r m i t f u l l compensation. Loss of  
use damages w i l l be i n c u r r e d as r e a d i l y when a  
v e h i c l e i s t o t a l l y d e s t r o y e d or when i t cannot be  
r e s t o r e d by r e p a i r t o i t s p r i o r c o n d i t i o n as when  
the v e h i c l e can be r e s t o r e d by r e p a i r . J u s t as l o s s  
of use damages are n e c e s s a r y f o r f u l l compensation  
when the v e h i c l e can be r e s t o r e d t o i t s p r i o r  
c o n d i t i o n , t h e y are w a r r a n t e d when the v e h i c l e i s  
d e s t r o y e d or cannot be so r e s t o r e d . No l o g i c a l  
b a s i s e x i s t s f o r c u t t i n g them o f f when the t o t a l  
reaches the v e h i c l e ' s market v a l u e b e f o r e the  
i n j u r y . " 

Long, 319 N.W.2d a t 258-59 (emphasis added). 
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The Iowa Supreme Court went on t o note t h a t " [ l ] o s s of 

use damages are now p e r m i t t e d under v a r i o u s r u l e s even i n 

d e s t r u c t i o n cases i n a growing number of o t h e r j u r i s d i c t i o n s . " 

Long, 319 N.W.2d a t 261. The c o u r t c o n c l u d e d : "We b e l i e v e our 

motor v e h i c l e damage r u l e s s h o u l d be m o d i f i e d t o p e r m i t f u l l 

compensation i n c l u d i n g l o s s of use damages," and d e s c r i b e d the 

m o d i f i e d r u l e r e g a r d i n g v e h i c l e s t h a t are r e p l a c e d r a t h e r than 

r e p a i r e d as f o l l o w s : 

"When the motor v e h i c l e i s t o t a l l y d e s t r o y e d or 
the r e a s o n a b l e c o s t of r e p a i r exceeds the d i f f e r e n c e 
i n r e a s o n a b l e market v a l u e b e f o r e and a f t e r the 
i n j u r y , the measure of damages i s the l o s t market 
v a l u e p l u s the r e a s o n a b l e v a l u e of the use of the 
v e h i c l e f o r the time r e a s o n a b l y r e q u i r e d t o o b t a i n 
a replacement." 

319 N.W.2d a t 261. 

Here, H u n t s v i l l e Cab argues t h a t , as a r e s u l t of the 

a c c i d e n t , i t l o s t the use of one of i t s t a x i c a b s and, 

t h e r e f o r e , the l e a s i n g income from t h a t v e h i c l e d u r i n g the 

time i t took t o purchase and o u t f i t a replacement t a x i c a b . 

A l t h o u g h the number of days i t took t o p r o c u r e a replacement 

i s i n d i s p u t e , i t i s u n d i s p u t e d t h a t a s u i t a b l e replacement 

f o r the d e s t r o y e d t a x i c a b was not i m m e d i a t e l y a v a i l a b l e . 

T h e r e f o r e , H u n t s v i l l e Cab has a l l e g e d an i n j u r y t h a t would not 
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be f u l l y compensated under the e x i s t i n g measure-of-damages 

r u l e from Hunt. 1 

1The e s t a t e argues t h a t " H u n t s v i l l e Cab p r e s e n t e d no 
e v i d e n c e a t t r i a l i n d i c a t i n g t h a t i t had s u s t a i n e d a c t u a l l o s s 
of use damages. There i s no e v i d e n c e t o show t h a t H u n t s v i l l e 
Cab l o s t money f o r l a c k of a v e h i c l e . " The e s t a t e ' s b r i e f , a t 
11. However, the r e c o r d i n c l u d e s a f f i d a v i t t e s t i m o n y of Mazen 
A l t u b u h , the owner of H u n t s v i l l e Cab, t h a t the p r o c e s s of 
p u r c h a s i n g and o u t f i t t i n g a replacement t a x i c a b 

"took a p p r o x i m a t e l y 35 days, d u r i n g which time 
H u n t s v i l l e Cab Company was w i t h o u t one of i t s 
v e h i c l e s i n i t s commercial f l e e t . ... 

"The cab t h a t was d e s t r o y e d i n the c o l l i s i o n 
made the s u b j e c t of t h i s l a w s u i t was l e a s e d t o i t s 
d r i v e r s f o r 12-hour s h i f t s , w i t h two s h i f t s i n a 24¬
hour p e r i o d . ... These d r i v e r s and s h i f t s were out 
of o p e r a t i o n f o r 35 days, d u r i n g which H u n t s v i l l e 
Cab Company r e c e i v e d no l e a s e payments 
r e p r e s e n t a t i v e of t h i s l e a s e . The average l e a s e 
payment i s $100 per 12-hour s h i f t , or $200 per 24¬
hour p e r i o d . 

"  

"... The damages s u f f e r e d by H u n t s v i l l e Cab 
Company are $7,000, 35 days a t $200 per day." 

T h e r e f o r e , c o n t r a r y t o the e s t a t e ' s arguments, H u n t s v i l l e Cab 
d i d o f f e r some evi d e n c e of i t s a l l e g e d l o s s - o f - u s e damages. 

The e s t a t e a l s o argues t h a t H u n t s v i l l e Cab f a i l e d t o 
m i t i g a t e i t s damages and t h a t , t h e r e f o r e , i t cannot prove t h a t 
i t i s e n t i t l e d t o r e c o v e r the a l l e g e d damages. The 
s u f f i c i e n c y of the e v i d e n c e i n s u p p o r t of H u n t s v i l l e Cab's 
damages c l a i m and H u n t s v i l l e Cab's a l l e g e d f a i l u r e t o m i t i g a t e 
i t s damages are q u e s t i o n s of f a c t t o be a d d r e s s e d by the 
c i r c u i t c o u r t on remand and are o u t s i d e the scope of our 
c e r t i o r a r i r e v i e w . 
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Moreover, under Hunt and i t s progeny, l o s s - o f - u s e damages 

would have been r e c o v e r a b l e i f H u n t s v i l l e Cab's v e h i c l e had 

been r e p a i r a b l e r a t h e r than a t o t a l l o s s . L i k e the c o u r t s i n 

Reynolds v. Bank of America N a t i o n a l T r u s t & Savings Ass'n, 53 

C a l . 2d 49, 345 P.2d 1926 (1959), DTS Tank S e r v i c e , and Long, 

we see "'no l o g i c a l or p r a c t i c a l reason why a d i s t i n c t i o n 

s h o u l d be drawn between cases i n which the p r o p e r t y i s t o t a l l y 

d e s t r o y e d and those i n which i t has been i n j u r e d but i s 

r e p a i r a b l e . ' " DTS Tank S e r v i c e , 683 P.2d a t 1346 ( q u o t i n g 

Reynolds, 345 P.2d a t 927). As the Iowa Supreme Court s t a t e d 

i n Long: 

"Loss of use damages w i l l be i n c u r r e d as r e a d i l y 
when a v e h i c l e i s t o t a l l y d e s t r o y e d or when i t 
cannot be r e s t o r e d by r e p a i r t o i t s p r i o r c o n d i t i o n 
as when the v e h i c l e can be r e s t o r e d by r e p a i r . J u s t 
as l o s s of use damages are n e c e s s a r y f o r f u l l 
compensation when the v e h i c l e can be r e s t o r e d t o i t s 
p r i o r c o n d i t i o n , they are w a r r a n t e d when the v e h i c l e 
i s d e s t r o y e d or cannot be so r e s t o r e d . " 

319 N.W.2d a t 259. 

The e s t a t e argues t h a t " [ t ] h e r e i s no c o m p e l l i n g reason 

... t o d e p a r t from l o n g s t a n d i n g p r e c e d e n t , " the e s t a t e ' s 

b r i e f , a t 11, and t h a t "Alabama i s not a l o n e i n a d h e r i n g t o 

the r u l e b a r r i n g r e c o v e r y f o r l o s s of use f o r a d e s t r o y e d 

v e h i c l e . " I d . , a t 19. However, as i n Long, where the 
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r a t i o n a l e f o r " [ t ] h e r u l e d e n y ing l o s s of use damages i n these 

s i t u a t i o n s [was] not ... s p e c i f i c a l l y d i s c u s s e d i n the [ p r i o r ] 

c a s e s , " 319 N.W.2d a t 259, the cases c i t e d by the e s t a t e from 

o t h e r j u r i s d i c t i o n s i n which c o u r t s a p p l i e d a r u l e b a r r i n g 

r e c o v e r y of l o s s - o f - u s e damages when a v e h i c l e was a t o t a l 

l o s s were c i t e d w i t h o u t s i g n i f i c a n t a n a l y s i s or d i s c u s s i o n . 

See B o r a l B r i c k s , I n c . v. O l d South Transp. Mgmt., I n c . , 198 

Ga. App. 678, 402 S.E.2d 777 (1991); Hanna v. L o t t , 888 S.W.2d 

132, 138 (Tex. App. 1994); and Hayes F r e i g h t L i n e s v. T a r v e r , 

148 Ohio S t . 82, 73 N.E.2d 192, 193 (1947). 

The i s s u e f a c i n g the c o u r t s i n Long and DTS Tank S e r v i c e 

was analogous t o the i s s u e p r e s e n t e d here, and, as noted 

p r e v i o u s l y , we f i n d the r a t i o n a l e i n those cases p e r s u a s i v e . 

As was the case i n Long, Reynolds, and DTS Tank S e r v i c e , the 

purpose of compensatory damages i n Alabama i s t o "make the 

[ i n j u r e d p a r t y ] whole by r e i m b u r s i n g him or her f o r the l o s s 

or harm s u f f e r e d . " Ex p a r t e Goldsen, 783 So. 2d a t 56. Our 

c u r r e n t r u l e as s e t f o r t h i n Hunt and a p p l i e d i n F u l l e r and 

L a r y i s i n s u f f i c i e n t t o a c c o m p l i s h t h a t purpose when the 

commercial v e h i c l e a t i s s u e i s d e s t r o y e d and a replacement 

v e h i c l e i s not i m m e d i a t e l y a v a i l a b l e . T h e r e f o r e , we modify 
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our e x i s t i n g vehicle-damage r u l e w i t h r e g a r d t o a damaged 

commercial v e h i c l e t h a t i s not r e p a i r a b l e t o a l l o w the 

r e c o v e r y of r e a s o n a b l e l o s s - o f - u s e damages d u r i n g the time 

r e a s o n a b l y r e q u i r e d t o p r o c u r e a s u i t a b l e replacement v e h i c l e . 

C o n c l u s i o n 

The d e c i s i o n s i n Hunt, F u l l e r , and L a r y are o v e r r u l e d t o 

the e x t e n t t h a t they c o n f l i c t w i t h the m o d i f i e d vehicle-damage 

r u l e s e t f o r t h i n t h i s o p i n i o n . The Court of C i v i l A p p e a l s ' 

judgment was e n t e r e d i n r e l i a n c e on Hunt, and the c i r c u i t 

c o u r t ' s judgment was e n t e r e d i n r e l i a n c e on F u l l e r and L a r y . 

T h e r e f o r e , we r e v e r s e the Court of C i v i l A p p e a l s ' judgment and 

remand the case f o r t h a t c o u r t t o r e v e r s e the c i r c u i t c o u r t ' s 

judgment i n f a v o r of the e s t a t e and then t o remand the case t o 

the c i r c u i t c o u r t f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED WITH DIRECTIONS. 

Malone, C.J., and S t u a r t , B o l i n , P a r k e r , Shaw, Main, and 

Wise, J J . , concur. 

Murdock, J . , concurs i n the r e s u l t . 
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