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o r d e r o f May 26, 2 0 1 1 , i n s o f a r as t h e o r d e r g r a n t e d Timmy Joe 

H o l l a n d ' s m o t i o n t o s t r i k e Sweeney's demand f o r a t r i a l by 

j u r y i n H o l l a n d ' s t r e s p a s s a c t i o n a g a i n s t him. We g r a n t t h e 

p e t i t i o n and i s s u e t h e w r i t . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

On November 24, 2010, H o l l a n d s u e d Sweeney, a l l e g i n g t h a t 

Sweeney had e n t e r e d H o l l a n d ' s p r o p e r t y and damaged i t by, 

among o t h e r t h i n g s , " r e m o v [ i n g ] t r e e s , t i m b e r and o t h e r 

f o l i a g e , [ a n d ] s o i l " ; " r e d i r e c t [ i n g ] w a t e r f l o w " ; and 

" i n s t a l l [ i n g ] d r a i n a g e a p p a r a t u s e s . " The c o m p l a i n t s t a t e d t h e 

f o l l o w i n g c a u s e s o f a c t i o n : " t r e s p a s s - t r e s p a s s t o c h a t t e l s , " 

n e g l i g e n c e , n e g l i g e n t s u p e r v i s i o n , and c o n v e r s i o n . 

On J a n u a r y 14, 2011, a t t o r n e y Lee F. K n o w l e s f i l e d a 

n o t i c e o f a p p e a r a n c e on Sweeney's b e h a l f . On F e b r u a r y 21, 

2011, H o l l a n d ' s a t t o r n e y , J e f f r e y D. H a t c h e r , s e n t a l e t t e r t o 

K n o w l e s , s t a t i n g , i n r e l e v a n t p a r t , t h a t " i t does n o t a p p e a r 

t h a t you have f i l e d an Answer i n t h i s c a u s e . P l e a s e f i l e an 

Answer i n t h i s m a t t e r as soon as p o s s i b l e so t h a t we can 

r e s o l v e t h i s m a t t e r w i t h o u t f u r t h e r d e l a y . " 

On M a r c h 23, 2011, H o l l a n d f i l e d what he s t y l e d as a 

" m o t i o n t o s e t f i n a l h e a r i n g " ; i n t h a t m o t i o n H o l l a n d s t a t e d , 

2 



1110035 

among o t h e r t h i n g s , t h a t "an answer t o t h e C o m p l a i n t has n o t 

y e t been f i l e d . " The c i r c u i t c o u r t s e t t h e m a t t e r f o r a 

n o n j u r y t r i a l on May 26, 2011. 

On A p r i l 26, 2011, Sweeney f i l e d an answer and a c o u n t e r -

c o m p l a i n t and a s s e r t e d two c l a i m s -- b r e a c h o f c o n t r a c t and 

v i o l a t i o n o f t h e Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t , A l a . 

Code 1975, § 12-19-270 e t s e q . , f o r f i l i n g an a c t i o n " w i t h o u t 

s u b s t a n t i a l j u s t i f i c a t i o n " -- and demanded " a t r i a l by s t r u c k 

j u r y on a l l i s s u e s . " On May 9, 2011, H o l l a n d f i l e d a m o t i o n 

t o s t r i k e Sweeney's answer and c o u n t e r - c o m p l a i n t , i n c l u d i n g 

t h e demand f o r a t r i a l by j u r y , a r g u i n g t h a t t h e answer and 

c o u n t e r - c o m p l a i n t were u n t i m e l y f i l e d . 

On May 26, 2011, t h e c i r c u i t c o u r t e n t e r e d an o r d e r t h a t , 

among o t h e r t h i n g s , g r a n t e d i n p a r t and d e n i e d i n p a r t 

H o l l a n d ' s m o t i o n t o s t r i k e Sweeney's answer and c o u n t e r -

c o m p l a i n t . I n i t s o r d e r , t h e c i r c u i t c o u r t f o u n d t h a t 

Sweeney's f a i l u r e t o f i l e h i s answer and c o u n t e r - c o m p l a i n t i n 

a t i m e l y manner "was u n r e a s o n a b l e and i n h e r e n t l y p r e j u d i c i a l " 

t o H o l l a n d and t h a t " [ g ] o o d c a u s e has n o t been shown f o r s a i d 

f a i l u r e . " N o n e t h e l e s s , t h e c i r c u i t c o u r t d e n i e d H o l l a n d ' s 

m o t i o n i n s o f a r as i t s o u g h t t o s t r i k e Sweeney's answer and 
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c o u n t e r - c o m p l a i n t b e c a u s e , t h e c i r c u i t c o u r t s a i d , " t h e 

i n t e r e s t o f p r e s e r v i n g a l i t i g a n t ' s r i g h t o f t r i a l on t h e 

m e r i t s i s p a r a m o u n t . " However, t h e c i r c u i t c o u r t g r a n t e d 

H o l l a n d ' s m o t i o n i n s o f a r as i t s o u g h t t o s t r i k e Sweeney's 

demand f o r a j u r y t r i a l , c o n c l u d i n g t h a t Sweeney had " w a i v e d 

h i s r i g h t t o demand a t r i a l by j u r y . " 1 

On June 9, 2011, Sweeney f i l e d a " m o t i o n f o r 

r e c o n s i d e r a t i o n , m o d i f i c a t i o n , new h e a r i n g , o r i n t h e 

a l t e r n a t i v e , m o t i o n t o a l t e r , amend or v a c a t e " t h e o r d e r 

s t r i k i n g h i s j u r y - t r i a l demand, w h i c h t h e c i r c u i t c o u r t 

d e n i e d . Sweeney t h e n f i l e d t h i s p e t i t i o n f o r t h e w r i t o f 

mandamus, s e e k i n g r e l i e f f r o m t h e c i r c u i t c o u r t ' s o r d e r . 

I I . S t a n d a r d o f R e v i e w 

"The s t a n d a r d o f r e v i e w a p p l i c a b l e t o a p e t i t i o n 
f o r a w r i t o f mandamus i s w e l l s e t t l e d : 

" ' " M a n d a m u s i s an 
e x t r a o r d i n a r y remedy and r e q u i r e s 
a s h o w i n g t h a t t h e r e i s : '(1) a 
c l e a r l e g a l r i g h t i n t h e 
p e t i t i o n e r t o t h e o r d e r s o u g h t ; 
(2) an i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do 
s o ; (3) t h e l a c k o f a n o t h e r 

1We n o t e t h a t i n i t s o r d e r t h e c i r c u i t c o u r t c i t e d no 
a u t h o r i t y i n s u p p o r t o f i t s d i s p o s i t i o n o f H o l l a n d ' s m o t i o n t o 
s t r i k e . 
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a d e q u a t e remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e 
c o u r t . ' Ex p a r t e E d g a r , 543 So. 
2d 682, 684 ( A l a . 1 9 8 9 ) ; Ex p a r t e  
A l f a b , I n c . , 586 So. 2d 889, 891 
( A l a . 1 9 9 1 ) ; Ex p a r t e J o h n s o n , 
638 So. 2d 772, 773 ( A l a . 1 9 9 4 ) . " 
Ex p a r t e G a t e s , 675 So. 2d 371, 
374 ( A l a . 1 9 9 6 ) . See a l s o Ex 
p a r t e W a i t e s , 736 So. 2d 550, 553 
( A l a . 1 9 9 9 ) . ' 

"Ex p a r t e I n v e r n e s s C o n s t r . Co., 775 So. 2d 153, 156 
( A l a . 2 0 0 0 ) . " 

Ex p a r t e Bessemer Bd. o f Educ., 68 So. 3d 782, 788 ( A l a . 

2 0 1 1 ) . We a l s o n o t e t h a t 

" [ a ] t r i a l c o u r t ' s h o u l d e x e r c i s e i t s d i s c r e t i o n 
l i b e r a l l y i n f a v o r o f g r a n t i n g a j u r y t r i a l i n t h e 
a b s e n c e o f s t r o n g and c o m p e l l i n g r e a s o n s t o t h e 
c o n t r a r y . ' F u i n o v. Morrow, 427 So. 2d 710, 712 
( A l a . C i v . App. 1 9 8 3 ) . The s t a n d a r d o f r e v i e w 
a p p l i c a b l e t o a t r i a l c o u r t ' s s t r i k i n g a p a r t y ' s 
j u r y demand i s w h e t h e r t h e c o u r t ' s a c t i o n c l e a r l y 
e x c e e d e d t h e l i m i t s o f i t s d i s c r e t i o n . See D o r c a l ,  
I n c . v. X e r o x C o r p . , 398 So. 2d 665, 669 ( A l a . 
19 8 1 ) ) . " 

S m i t h v. S m i t h , 6 So. 3d 534, 541 ( A l a . C i v . App. 2 0 0 8 ) . 

I I I . D i s c u s s i o n 

Sweeney a r g u e s t h a t , by g r a n t i n g H o l l a n d ' s m o t i o n i n s o f a r 

as i t s o u g h t t o s t r i k e Sweeney's demand f o r a t r i a l by j u r y , 

t h e c i r c u i t c o u r t " d e p r i v e d [ S w e e n e y ] o f one o f t h e most b a s i c 

f u n d a m e n t a l r i g h t s i n A m e r i c a n Law w h i c h s h o u l d n o t , i s n o t , 
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and has n e v e r been l e f t t o t h e d i s c r e t i o n o f t h e C o u r t . " 

S p e c i f i c a l l y , Sweeney a r g u e s t h a t t h e c i r c u i t c o u r t ' s r u l i n g 

v i o l a t e d h i s r i g h t t o a t r i a l by j u r y as " g u a r a n t e e d by t h e 

S e v e n t h Amendment o f t h e U n i t e d S t a t e s C o n s t i t u t i o n as w e l l as 

by t h e C o n s t i t u t i o n o f Alabama o f 1901." We a g r e e . 

"Alabama C o n s t . 1901, A r t . I , § 11, p r o v i d e s : 
' [ T ] h e r i g h t o f t r i a l by j u r y s h a l l r e m a i n 
i n v i o l a t e . ' See Ex p a r t e K u r t t s , 706 So. 2d 1184, 
1185 ( A l a . 1997 ) ( ' S e c t i o n 11, A l a . C o n s t . 1901, 
makes t r i a l by j u r y a f u n d a m e n t a l r i g h t . ' ) . 
S i m i l a r l y , R u l e 3 8 ( a ) , A l a . R. C i v . P., p r o v i d e s : 
'The r i g h t o f t r i a l by j u r y as d e c l a r e d by t h e 
C o n s t i t u t i o n o f Alabama o r as g i v e n by a s t a t u t e o f 
t h i s S t a t e s h a l l be p r e s e r v e d t o t h e p a r t i e s 
i n v i o l a t e . ' T h i s r i g h t , however, i s s u b j e c t t o 
w a i v e r . M a l l , I n c . v. R o b b i n s , 412 So. 2d 1197, 1199 
( A l a . 1982) ('[N]o c o n s t i t u t i o n a l o r s t a t u t o r y 
p r o v i s i o n p r o h i b i t s a p e r s o n f r o m w a i v i n g h i s o r h e r 
r i g h t t o t r i a l by j u r y . ' ) . " 

Ex p a r t e L&D T r a n s p . , 70 So. 3d 322, 324 ( A l a . 2 0 1 1 ) . 

F u r t h e r m o r e , 

" t h i s C o u r t ' s mandate t o p r e s e r v e t h e r i g h t t o a 
t r i a l by j u r y i s c l e a r when t h a t r i g h t was a v a i l a b l e 
a t common l a w , Ex p a r t e J o n e s , 447 So. 2d 709, 711 
( A l a . 1 9 8 4 ) , i f i t has n o t been a b r i d g e d by F e d e r a l 
l a w , see Green T r e e F i n . C o r p . v. Shoemaker, 775 So. 
2d 149, 150 ( A l a . 2000) ( s t a t i n g t h a t a r b i t r a t i o n 
c l a u s e s w i l l be e n f o r c e d i n A l a b a m a t o t h e e x t e n t 
r e q u i r e d by F e d e r a l l a w ) , and has n o t been e x p r e s s l y 
w a i v e d by c o n t r a c t , G a y l o r d Dep't S t o r e s o f A l a b a m a ,  
I n c . v. S t e p h e n s , 404 So. 2d 58 6, 588 ( A l a . 1981) 
( a d o p t i n g d e c i s i o n s f r o m o t h e r j u r i s d i c t i o n s h o l d i n g 
t h a t t h e r i g h t t o a j u r y t r i a l may be w a i v e d by 
c o n t r a c t ) . " 
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Ex p a r t e Cupps, 782 So. 2d 772, 775 ( A l a . 2000) ( e m p h a s i s 

a d d e d ) . 

I n t h i s c a s e , Sweeney demanded a t r i a l by j u r y i n h i s 

c o n s o l i d a t e d answer and c o u n t e r - c o m p l a i n t , w h i c h t h e c i r c u i t 

c o u r t a l l o w e d d e s p i t e f i n d i n g t h a t i t was u n t i m e l y f i l e d . I t 

i s w e l l s e t t l e d t h a t t h e c i r c u i t c o u r t i s v e s t e d w i t h b r o a d 

d i s c r e t i o n i n d e t e r m i n i n g w h e t h e r t o a l l o w an u n t i m e l y f i l e d 

a n s w e r . See H a i r v. Moody, 9 A l a . 399, 400 (1846) ( " [ I ] t i s 

t h e s e t t l e d p r a c t i c e i n t h i s c o u r t , t h a t t h e a l l o w a n c e o f 

p l e a d i n g s out o f t i m e , i s a m a t t e r o f d i s c r e t i o n w i t h t h e 

c o u r t , t h e e x e r c i s e o f w h i c h i s n o t a s u b j e c t o f r e v i s i o n . " 

( q u o t e d w i t h a p p r o v a l i n C o n s o l i d a t e d P i p e & S u p p l y Co. v.  

C i t y o f B e s s e m e r , 69 So. 3d 182, 187 ( A l a . C i v . App. 2 0 1 0 ) ) ) . 

I n t h i s c a s e , t h e c i r c u i t c o u r t ' s d e t e r m i n a t i o n t h a t Sweeney's 

c o n s o l i d a t e d answer and c o u n t e r - c o m p l a i n t w o u l d be a l l o w e d 

d e s p i t e t h e f a c t t h a t i t was u n t i m e l y c o n f o r m s t o t h i s C o u r t ' s 

" l o n g - e s t a b l i s h e d and c o m p e l l i n g p o l i c y o b j e c t i v e o f a f f o r d i n g 

l i t i g a n t s a t r i a l on t h e m e r i t s whenever p o s s i b l e . " 

C i n c i n n a t i I n s . Co. v. S y n e r g y Gas, I n c . , 585 So. 2d 822, 827 

( A l a . 1991) ( c i t i n g numerous c a s e s ) . 
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However, h a v i n g a l l o w e d Sweeney's c o n s o l i d a t e d answer and 

c o u n t e r - c o m p l a i n t t o p r o c e e d f o r a d e t e r m i n a t i o n o f t h e c a s e 

on t h e m e r i t s , t h e c i r c u i t c o u r t had no b a s i s t o s t r i k e 

Sweeney's demand f o r a t r i a l by j u r y . By a l l o w i n g Sweeney's 

c o n s o l i d a t e d answer and c o u n t e r - c o m p l a i n t t o p r o c e e d f o r a 

d e t e r m i n a t i o n on t h e m e r i t s o f t h e c a s e , t h e c i r c u i t c o u r t 

e f f e c t i v e l y t r e a t e d t h e answer as t i m e l y f i l e d . See M a n a t t v.  

U n i o n P a c i f i c R.R., 122 F.3d 514, 517 ( 8 t h C i r . 1997) ( n o t i n g 

t h a t " ' [ b ] e c a u s e t h e d i s t r i c t c o u r t has t h e power t o a l l o w a 

l o n g e r t i m e , ... t h e c o u r t , i n i t s d i s c r e t i o n , may p e r m i t t h e 

f i l i n g o f an answer t h a t w o u l d be o t h e r w i s e u n t i m e l y ' " 

( q u o t i n g G u t t i n g v. F a l s t a f f B r e w i n g C o r p . , 710 F.2d 1309, 

1312 ( 8 t h C i r . 1983) ( e m p h a s i s a d d e d ) ) ) ; see a l s o 8B C h a r l e s 

A l a n W r i g h t , A r t h u r R. M i l l e r , & R i c h a r d L. M a r c u s , F e d e r a l  

P r a c t i c e and P r o c e d u r e § 2257 (3d ed. 2010) ("[T]he c o u r t c a n , 

i n i t s d i s c r e t i o n , p e r m i t what w o u l d o t h e r w i s e be an u n t i m e l y  

a n s w e r . " ( e m p h a s i s a d d e d ) ) . Thus, t h e r e i s no b a s i s f o r 

c o n c l u d i n g , as H o l l a n d a r g u e s we s h o u l d do, t h a t Sweeney's 

demand f o r a t r i a l by j u r y , f i l e d w i t h h i s answer and c o u n t e r -

c o m p l a i n t , was u n t i m e l y . 
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F u r t h e r m o r e , n o t h i n g b e f o r e us i n d i c a t e s t h a t Sweeney 

e i t h e r w a i v e d h i s r i g h t t o a t r i a l by j u r y o r t h a t a t r i a l by 

j u r y i s u n a v a i l a b l e t o him f o r any r e a s o n e s t a b l i s h e d by p r i o r 

p r e c e d e n t . See Ex p a r t e Cupps, s u p r a ( t h e r i g h t t o t r i a l by 

j u r y i s a v a i l a b l e t o a l i t i g a n t "when t h a t r i g h t was a v a i l a b l e 

a t common l a w " ; " i f i t has n o t been a b r i d g e d by F e d e r a l l a w " ; 

and i f i t "has n o t been e x p r e s s l y w a i v e d by c o n t r a c t " ) ; 2  

A l f o r d v. S t a t e ex r e l . A t t ' y Gen., 170 A l a . 178, 189, 54 So. 

213, 216 (1910) ("[The r i g h t t o t r i a l by j u r y ] has u s u a l l y 

been h e l d n o t t o a p p l y t o v i o l a t i o n s o f m u n i c i p a l o r d i n a n c e s , 

n o r t o m i n o r o f f e n s e s p u n i s h a b l e s u m m a r i l y , as c o n t e m p t s , as 

t o w h i c h a j u r y t r i a l was n e v e r known, or as t o w h i c h , u n d e r 

f o r m e r u s a g e , a j u r y t r i a l was n o t r e q u i r e d ; n o r as t o e q u i t y 

s u i t s , e x c e p t i n c e r t a i n s p e c i f i e d c a s e s . " ) . 3 

2 A c c o r d i n g t o Sweeney's c o u n t e r - c o m p l a i n t , t h e " c o n t r a c t " 
b e t ween t h e p a r t i e s was an o r a l a greement whereby Sweeney 
w o u l d remove kudzu f r o m H o l l a n d ' s p r o p e r t y . S p e c i f i c a l l y , 
Sweeney a s s e r t e d i n h i s c o u n t e r - c o m p l a i n t t h a t he " e n t e r e d 
i n t o an agreement w i t h [ H o l l a n d ] t o p r o v i d e a s e r v i c e , 
s p e c i f i c a l l y t o c l e a r a k udzu p a t c h f o r t h e b e n e f i t o f b o t h 
p a r t i e s . " 

3 N e i t h e r H o l l a n d n o r Sweeney has a l l e g e d an e q u i t a b l e 
c l a i m i n t h i s c a s e ; e a c h of t h e p a r t i e s ' r e s p e c t i v e c l a i m s 
s e e k s o n l y an award o f m o n e t a r y damages. See C i t y o f M o n t e r e y  
v. D e l Monte Dunes a t M o n t e r e y , L t d . , 526 U.S. 687, 710 (1999) 
("'We have r e c o g n i z e d t h e " g e n e r a l r u l e " t h a t m o n e t a r y r e l i e f 
i s l e g a l . ' " ( q u o t i n g F e l t n e r v. C o l u m b i a P i c t u r e s T e l e v i s i o n , 
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I n sum, t h e r e was no b a s i s on w h i c h t h e c i r c u i t c o u r t 

c o u l d have p r o p e r l y c o n c l u d e d t h a t Sweeney had w a i v e d o r was 

o t h e r w i s e n o t e n t i t l e d t o a j u r y t r i a l i n t h i s c a s e . Sweeney 

has e s t a b l i s h e d t h a t he has been d e p r i v e d o f h i s " f u n d a m e n t a l , 

c o n s t i t u t i o n a l l y g u a r a n t e e d r i g h t t o a t r i a l by j u r y , " R e s e r v e  

N a t ' l I n s . Co. v. C r o w e l l , 614 So. 2d 1005, 1010 ( A l a . 1993) 

( c i t i n g A l a . C o n s t . o f 1901, A r t . I , § 1 1 ) ; t h e r e f o r e , 

Sweeney's p e t i t i o n i s due t o be g r a n t e d . 

IV. C o n c l u s i o n 

Sweeney has d e m o n s t r a t e d a c l e a r l e g a l r i g h t t o t h e 

r e l i e f s o u g h t i n h i s p e t i t i o n f o r t h e w r i t o f mandamus. 

A c c o r d i n g l y , we g r a n t t h e p e t i t i o n and i s s u e t h e w r i t , 

d i r e c t i n g t h e c i r c u i t c o u r t t o v a c a t e t h a t p a r t o f i t s o r d e r 

o f May 26, 2011, g r a n t i n g H o l l a n d ' s m o t i o n t o s t r i k e Sweeney's 

demand f o r a t r i a l by j u r y and t o deny H o l l a n d ' s m o t i o n t o 

s t r i k e i n i t s e n t i r e t y . 

PETITION GRANTED; WRIT ISSUED. 

S t u a r t , M a i n , and W i s e , J J . , c o n c u r . 
Murdock, J . , c o n c u r s s p e c i a l l y . 
M a l o n e , C . J . , and W o o d a l l , B o l i n , and Shaw, J J . , c o n c u r 

i n t h e r e s u l t . 

I n c . , 523 U.S. 340, 352 ( 1 9 9 8 ) , q u o t i n g i n t u r n T e a m s t e r s v.  
T e r r y , 494 U.S. 558, 570 ( 1 9 9 0 ) ) ) . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

I do n o t r e a d t h e main o p i n i o n ' s q u o t a t i o n o f c e r t a i n 

p a s s a g e s f r o m t h i s C o u r t ' s o p i n i o n i n Ex p a r t e Cupps, 782 

So. 2d 772 ( A l a . 2 0 0 0 ) , as s u g g e s t i n g t h a t a r i g h t t o a t r i a l 

by j u r y may be deemed t o have been w a i v e d o n l y i n t h e two 

c i r c u m s t a n c e s n o t e d i n t h e q u o t e d p a s s a g e s o f t h a t o p i n i o n , 

i . e . , where f e d e r a l l a w i m p o s e s t h e w a i v e r o r t h e r e i s a 

p r e l i t i g a t i o n c o n t r a c t u a l w a i v e r . I n t h i s r e g a r d , I n o t e t h a t 

an i n j u d i c i o w a i v e r may o c c u r e x p r e s s l y o r as a r e s u l t o f a 

f a i l u r e o f a p a r t y t o make "a demand t h e r e f o r i n w r i t i n g ... 

n o t l a t e r t h a n t h i r t y (30) days a f t e r t h e s e r v i c e o f t h e l a s t 

p l e a d i n g d i r e c t e d t o s u c h i s s u e . " R u l e 3 8 ( b ) , A l a . R. C i v . 

P.; see a l s o R u l e 3 8 ( d ) . The answer t h e t r i a l c o u r t a l l o w e d 

t o be f i l e d i n t h i s c a s e , and i n w h i c h a j u r y demand a p p e a r s , 

was " t h e l a s t p l e a d i n g d i r e c t e d t o [ t h e ] i s s u e [ s ] " C a r s o n 

Sweeney s e e k s t o have t r i e d by a j u r y . 
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