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WOODALL, J u s t i c e . 

A l a n n a N a i l , P a u l Watson, and Gennie F a r r a g h e r , a l l 

r e g i s t e r e d nurses ( h e r e i n a f t e r sometimes r e f e r r e d t o 

c o l l e c t i v e l y as " t h e n u r s e s " ) , p e t i t i o n t h i s C o u r t f o r a w r i t 
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of mandamus d i r e c t i n g the Calhoun C i r c u i t C o u r t t o v a c a t e i t s 

o r d e r denying the summary-judgment motion t h e y f i l e d , which 

r a i s e d a s t a t u t e - o f - l i m i t a t i o n s defense. We deny the 

p e t i t i o n . 

I . F a c t u a l and P r o c e d u r a l Background 

A c c o r d i n g t o the c o m p l a i n t f i l e d i n t h i s case, George 

D u l i n was a d m i t t e d t o the N o r t h e a s t Alabama R e g i o n a l M e d i c a l 

Center ("the Center") i n May 2005 f o r t r e a t m e n t of " c r u s h 

i n j u r i e s t o h i s c h e s t . " There, "he underwent a tracheostomy 

f o r l o n g term a i r w a y management." On the morning of June 3, 

2005, D u l i n ' s tracheostomy tube a l l e g e d l y became d i s l o d g e d 

d u r i n g a b a t h a d m i n i s t e r e d by the n u r s i n g s t a f f , r e s u l t i n g i n 

the l o s s of oxygen f o r an undetermined p e r i o d . He a l l e g e d l y 

s u f f e r e d b r a i n damage as the r e s u l t of oxygen d e p r i v a t i o n . 

One month l a t e r , V i v i a n D u l i n , George's w i f e , o b t a i n e d 

and r e v i e w e d the h o s p i t a l r e c o r d s . I n c l u d e d i n the r e c o r d s 

was a "Cardiopulmonary Pulmonary A r r e s t Flow Sheet" ("the f l o w 

sheet") d a t e d June 3, 2005. I t p u r p o r t e d t o i d e n t i f y , by 

h a n d w r i t t e n e n t r i e s , e i g h t members of a "Code Team" i n v o l v e d 

i n the i n c i d e n t . Four of the members were d e s i g n a t e d by an 

i n i t i a l , f o l l o w e d by a l a s t name, which was, i n t u r n , f o l l o w e d 
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by the d e s i g n a t i o n "RN." The o t h e r f o u r members were 

g e n e r a l l y l i s t e d o n l y by f i r s t name, f o l l o w e d by "RT" 

( r e s p i r a t o r y t h e r a p i s t ) . 

The names on the f l o w sheet are obscure, a t b e s t ; l i t t l e 

can be made out w i t h any c e r t a i n t y . One of the more l e g i b l e 

of the RNs' names i s the f o u r t h name from the t o p , which 

appears t o be "P. Watkins." Another i n i t i a l appears t o be an 

"A." 

The h o s p i t a l r e c o r d s a l s o i n c l u d e d a " N u r s e s ' Notes 

E x t e n s i o n " ("the c h a r t " ) , which gave a moment-by-moment 

c h r o n i c l e of the s e r i e s of events t h a t o c c u r r e d d u r i n g the 

tube d i s p l a c e m e n t and r e i n t u b a t i o n . Each e n t r y on the c h a r t 

was f o l l o w e d by a s i g n a t u r e c l o s e l y r e s e m b l i n g the f i r s t 

h a n d w r i t t e n e n t r y on the f l o w s h e e t , which p o s s i b l y began w i t h 

the l e t t e r "A." 

On May 2, 2007, the D u l i n s commenced a m e d i c a l -

m a l p r a c t i c e a c t i o n a g a i n s t the Center and 17 f i c t i t i o u s l y 

named de f e n d a n t s . The c o m p l a i n t a v e r r e d , i n p e r t i n e n t p a r t : 

"On or about June 3, 2005, when nurses and/or 
o t h e r employees of the [ C e n t e r ] were changing [Mr. 
D u l i n ' s ] p o s i t i o n d u r i n g a bed b a t h , [Mr. D u l i n ' s ] 
tracheostomy tube became d i s l o d g e d and he had a code 
a r r e s t . ... [The D u l i n s ] aver t h a t the nurses and/or 
o t h e r employees of the [ C e n t e r ] t h a t were a t t e n d i n g 
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Mr. D u l i n a t the time h i s tracheostomy tube became 
d i s l o d g e d , were agents, s e r v a n t s , or employees of 
the [ C e n t e r ] , and were w o r k i n g w i t h i n the l i n e and 
scope of t h e i r employment. 

"10. [The D u l i n s ] aver t h a t s a i d nurses and/or 
o t h e r employees of [ t h e C e n t e r ] and f i c t i t i o u s 
d e f e n d a n t [ s ] 1 through 17 n e g l i g e n t l y f a i l e d t o 
p r o v i d e a p r o p e r l e v e l of a s s i s t a n c e t o Mr. D u l i n 
w h i l e i n the p r o c e s s of b a t h i n g him and/or changing 
h i s p o s i t i o n . The n e g l i g e n t f a i l u r e t o p r o v i d e such 
p r o p e r a s s i s t a n c e p r o x i m a t e l y r e s u l t e d i n the 
i n j u r i e s and damages s u s t a i n e d by the [ D u l i n s ] . 

"11. [The D u l i n s ] f u r t h e r aver t h a t [ t h e 
C e n t e r ] , through i t s employees and/or agents and 
f i c t i t i o u s defendants 1 through 17, n e g l i g e n t l y 
f a i l e d t o p r o p e r l y secure [Mr. D u l i n ' s ] 
tracheostomy tube p r i o r t o a t t e m p t i n g t o bathe him 
or change h i s p o s i t i o n , and as a p r o x i m a t e 
consequence of t h i s n e g l i g e n t f a i l u r e , the [ D u l i n s ] 
were caused t o s u s t a i n ... i n j u r i e s and damages 

"  

"14. As a p r o x i m a t e consequence of the a f o r e s a i d 
n e g l i g e n t conduct of the defendant N o r t h e a s t Alabama 
R e g i o n a l M e d i c a l Center and f i c t i t i o u s p a r t y 
defendants 1 through 17 ... , p l a i n t i f f George D u l i n 
was i n j u r e d and damaged " 

The f i c t i t i o u s l y named defendants were d e f i n e d , i n 

p e r t i n e n t p a r t , as 

or 
or 

"numbers 2, 3, 4 and 5 b e i n g t h a t e n t i t y 
i n d i v i d u a l or those e n t i t i e s or i n d i v i d u a l s which 
who attempted t o t u r n o r change [Mr. D u l i n ' s 
p o s i t i o n on or about June 3, 2005 as s e t f o r t h i 
the c o m p l a i n t ; ... numbers 6, 7 and 8 whether 
s i n g u l a r or p l u r a l , b e i n g t h a t i n d i v i d u a l or 
i n d i v i d u a l s who undertook t o p r o v i d e m e d i c a l 

i n 
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s e r v i c e s and/or care and/or a s s i s t a n c e t o p l a i n t i f f 
George D u l i n on the o c c a s i o n made the b a s i s of t h i s 
l a w s u i t , b e i n g n e g l i g e n c e , wantonness, b r e a c h of 
c o n t r a c t or o t h e r a c t i o n a b l e conduct which 
c o n t r i b u t e d t o cause [Mr. D u l i n ' s ] i n j u r i e s ; ... 
numbers 9, 10 and 11 b e i n g t h a t person or e n t i t y 
w hich caused or c o n t r i b u t e d t o cause the i n j u r i e s 
made the b a s i s of t h i s s u i t ; [ a n d ] Defendant numbers 
12, 13 and 14 b e i n g the nurses and/or o t h e r 
employees of defendant N o r t h e a s t Alabama R e g i o n a l 
M e d i c a l C enter t h a t were a t t e n d i n g Mr. D u l i n a t the 
time h i s tracheostomy tube became d i s l o d g e d " 

Accompanying the c o m p l a i n t was a s e t of i n t e r r o g a t o r i e s 

r e q u e s t i n g , among o t h e r t h i n g s , "the names of a l l i n d i v i d u a l s 

who were a s s i s t i n g or a t t e n d i n g t o [Mr. D u l i n ] a t the time 

[ h i s ] tracheostomy tube became d i s l o d g e d . " On September 10, 

2007, the Center answered the i n t e r r o g a t o r i e s , s t a t i n g t h a t 

the i n d i v i d u a l s were Alanna N a i l , P a u l Watson, and Gennie 

F a r r a g h e r . 

On October 26, 2007, the D u l i n s amended t h e i r c o m p l a i n t 

t o s u b s t i t u t e , p u r s u a n t t o R u l e 9 ( h ) , A l a . R. C i v . P., N a i l , 

Watson, and F a r r a g h e r f o r the f i c t i t i o u s l y named defendants 6, 

7, 8, 9, 10, and 11. More s p e c i f i c a l l y , the amended c o m p l a i n t 

a v e r r e d t h a t N a i l , Watson, and F a r r a g h e r were the i n d i v i d u a l s 

who had n e g l i g e n t l y or wantonly undertaken " t o p r o v i d e m e d i c a l 

s e r v i c e s and/or care and/or a s s i s t a n c e t o p l a i n t i f f George 

D u l i n on the o c c a s i o n made the b a s i s of [ t h e ] l a w s u i t . " 
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S u b s e q u e n t l y , N a i l , Watson, and F a r r a g h e r moved f o r a 

summary judgment on the ground t h a t the amended c o m p l a i n t , 

which p u r p o r t e d t o s u b s t i t u t e t h e i r names f o r c e r t a i n 

f i c t i t i o u s l y named d e f e n d a n t s , was f i l e d more than two years 

a f t e r the a l l e g e d i n c i d e n t on June 3, 2005, and d i d not r e l a t e 

back t o the f i l i n g of the o r i g i n a l c o m p l a i n t , because, they 

argued, the D u l i n s f a i l e d t o e x e r c i s e "due d i l i g e n c e " i n 

a s c e r t a i n i n g the n u r s e s ' i d e n t i t i e s . They contended t h a t the 

c l a i m s a g a i n s t them were, t h e r e f o r e , b a r r e d by the a p p l i c a b l e 

two-year s t a t u t e of l i m i t a t i o n s . See A l a . Code 1975, § 6-5¬

482. 

I n s u p p o r t of t h e i r motion, the nurses p r e s e n t e d the 

d e p o s i t i o n t e s t i m o n y of V i v i a n D u l i n and e x c e r p t s from George 

D u l i n ' s h o s p i t a l r e c o r d s r e l a t i n g t o the i n c i d e n t made the 

b a s i s of these c l a i m s . Mrs. D u l i n s t a t e d t h a t she r e c e i v e d a 

t e l e p h o n e c a l l from the C e n t e r on the morning of the 

i n c i d e n t , i n f o r m i n g her t h a t t h e r e was a " p r o b l e m " and t h a t 

she s h o u l d come t o the C e n t e r . When she a r r i v e d a t George's 

h o s p i t a l room, she found a nurse named " A l a n n a " w o r k i n g i n the 

room, who t o l d her t h a t they "had a mess" and t h a t George's 

tracheostomy tube had become d i s l o d g e d . Susan Green was the 
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nurse i n charge of the i n t e n s i v e - c a r e u n i t a t the C e n t e r . 

A c c o r d i n g t o Mrs. D u l i n , she and Green l i v e near one another, 

and have o c c a s i o n a l l y e n c o u n t e r e d one another i n the 

neighborhood s i n c e the i n c i d e n t . 

I n t h e i r summary-judgment motion, the nurses argued t h a t 

"the D u l i n s ... were on n o t i c e of a l i s t of nurses i n the room 

at the time of the [ i n c i d e n t ] (even i f they c o u l d not re a d a l l 

of the names or needed h e l p i d e n t i f y i n g the f u l l names)." 

(Emphasis added.) The D u l i n s , however, contended t h a t "the 

documents s p e c i f i c a l l y r e l a t i n g t o the t r e a t m e n t a t i s s u e i n 

t h i s case are i l l e g i b l e . " The t r i a l c o u r t d e n i e d the n u r s e s ' 

motion, and the y f i l e d t h i s p e t i t i o n . 

I I . D i s c u s s i o n 

"Rules 9(h) and 1 5 ( c ) , [ A l a . ] R. C i v . P., govern the 

r e l a t i o n back p r i n c i p l e s r e g a r d i n g s u b s t i t u t i o n of an 

i d e n t i f i e d p a r t y f o r a f i c t i t i o u s l y d e s i g n a t e d p a r t y a f t e r the 

s t a t u t o r y p e r i o d of l i m i t a t i o n s as t o the c l a i m s a g a i n s t t h a t 

p a r t y has r u n . " Ex p a r t e Klemawesch, 549 So. 2d 62, 63 ( A l a . 

1989). 

Rule 9(h) p r o v i d e s : 

"(h) F i c t i t i o u s p a r t i e s . When a p a r t y i s 
i g n o r a n t of the name of an opposing p a r t y and so 
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a l l e g e s i n the p a r t y ' s p l e a d i n g , the opposing p a r t y 
may be d e s i g n a t e d by any name, and when t h a t p a r t y ' s 
t r u e name i s d i s c o v e r e d , the p r o c e s s and a l l 
p l e a d i n g s and p r o c e e d i n g s i n the a c t i o n may be 
amended by s u b s t i t u t i n g the t r u e name." 

As t h i s C ourt has e x p l a i n e d : 

" ' T h i s Court has s t a t e d on numerous 
o c c a s i o n s t h a t i n o r d e r t o in v o k e the 
r e l a t i o n - b a c k p r i n c i p l e s of Rule 9 ( h ) , t h a t 
i s , i n o r d e r f o r the amended c o m p l a i n t w i t h 
the defendant's t r u e name t o r e l a t e back t o 
the o r i g i n a l c o m p l a i n t w i t h the f i c t i t i o u s 
name, the p l a i n t i f f must e s t a b l i s h (1) t h a t 
the p l a i n t i f f was i g n o r a n t of the i d e n t i t y 
of the f i c t i t i o u s l y named p a r t y , i n the 
sense of h a v i n g no knowledge a t the time 
the c o m p l a i n t was f i l e d t h a t the p a r t y 
s u b s e q u e n t l y named was i n f a c t the p a r t y 
i n t e n d e d t o be sued, Columbia E n g i n e e r i n g  
I n t e r n a t i o n a l , L t d . v. Espey^ 429 So. 2d 
955 ( A l a . 1983); and (2) t h a t the p l a i n t i f f 
used due d i l i g e n c e t o d i s c o v e r the 
defendant's t r u e i d e n t i t y b e f o r e f i l i n g the 
o r i g i n a l c o m p l a i n t , Fulmer v. C l a r k  
Equipment C o 6 5 4 So. 2d 45 ( A l a . 1995).' 

"The purpose of Rule 9(h) i s t o t o l l the 
a p p l i c a b l e s t a t u t e of l i m i t a t i o n s when the p l a i n t i f f 
has d i l i g e n t l y pursued the i d e n t i t y o f , but has been 
unable t o i d e n t i f y , c e r t a i n d e f e n d a n t s . The 
f i c t i t i o u s name se r v e s as a p l a c e h o l d e r f o r the 
defendant, and Rule 1 5 ( c ) [ , A l a . R. C i v . P.,] a l l o w s 
the c l a i m a g a i n s t the s u b s t i t u t e d defendant t o 
r e l a t e back t o the date of the o r i g i n a l c o m p l a i n t . 
Toomey v. Foxboro Co., 528 So. 2d 302 ( A l a . 1988)." 
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Weber v. Freeman, 3 So. 3d 825, 831-32 ( A l a . 2008) ( q u o t i n g Ex 

p a r t e A t k i n s o n , 976 So. 2d 1001, 1003 ( A l a . 2007) (emphasis 

added)). 

"The d u e - d i l i g e n c e s t a n d a r d , as s t a t e d i n Davis v. Mims, 

510 So. 2d 227, 229 ( A l a . 1987), ' i s whether the p l a i n t i f f 

knew, or s h o u l d have known or was on n o t i c e , t h a t the 

s u b s t i t u t e d defendants were i n f a c t the p a r t i e s d e s c r i b e d 

f i c t i t i o u s l y . ' " Ex p a r t e G r i f f i n , 4 So. 3d 430, 436 ( A l a . 

2008) (emphasis added). " ' D i l i g e n c e ' i s a r e l a t i v e term, and 

what i s due d i l i g e n c e must be determined by the c i r c u m s t a n c e s 

of each case." Brown & Flowers v. C e n t r a l of G e o r g i a Ry., 197 

A l a . 71, 75, 72 So. 366, 367 (1916). 

" ' T h i s C o u r t ' s s t a n d a r d of re v i e w 
a p p l i c a b l e t o a p e t i t i o n f o r a w r i t of 
mandamus i s w e l l s e t t l e d : 

" '"'Mandamus i s an 
e x t r a o r d i n a r y remedy and r e q u i r e s 
a showing t h a t t h e r e i s "(1) a 
c l e a r l e g a l r i g h t i n the 
p e t i t i o n e r t o the o r d e r sought; 
(2) an i m p e r a t i v e duty upon the 
r e s p o n d e n t t o p e r f o r m, 
accompanied by a r e f u s a l t o do 
so; (3) the l a c k of another 
adequate remedy; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the 
c o u r t . " ' " ' " 
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Ex p a r t e Bowman, 986 So. 2d 1152, 1156 ( A l a . 2007) . F u r t h e r , 

a l t h o u g h a p e t i t i o n f o r a w r i t of mandamus i s the p r o p e r 

v e h i c l e by which t o seek r e v i e w of the t r i a l c o u r t ' s d e n i a l of 

a summary-judgment motion on a s t a t u t e - o f - l i m i t a t i o n s ground 

i n the c o n t e x t of f i c t i t i o u s - p a r t y p r a c t i c e , the w r i t w i l l 

i s s u e " ' o n l y i f u n d i s p u t e d e v i d e n c e show[s] t h a t the 

p l a i n t i f f s had f a i l e d t o a c t w i t h due d i l i g e n c e i n i d e n t i f y i n g 

[the f i c t i t i o u s l y named defendants] as the p a r t [ i e s ] i n t e n d e d 

t o be sued.'" Ex p a r t e S t o v e r , 663 So. 2d 948, 952 ( A l a . 

1995) ( q u o t i n g Ex p a r t e FMC Corp., 599 So. 2d 592, 595 ( A l a . 

1992) (emphasis added)). 

The nurses contend t h a t Rule 9 ( h ) , A l a . R. C i v . P., does 

not a i d the D u l i n s because, they i n s i s t , the D u l i n s were "on 

n o t i c e of [the nurses'] i d e n t i t i e s by way of the m e d i c a l 

r e c o r d s i n [the D u l i n s ' ] p o s s e s s i o n . " P e t i t i o n , a t 4. They 

concede, however, t h a t the m e d i c a l r e c o r d s c o n t a i n o n l y the 

l a s t names of the nurses and t h a t two of those names were 

m i s s p e l l e d . 

In t h a t c o n n e c t i o n , F a r r a g h e r ' s name was a p p a r e n t l y 

s p e l l e d w i t h o u t the "h." More s i g n i f i c a n t l y , "Watson" 

appeared as "Watkins," which, i t s h o u l d be noted, i s an 
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e n t i r e l y d i f f e r e n t name than Watson. A d d i t i o n a l l y , i t i s 

c l e a r t o t h i s C ourt t h a t the name " N a i l " cannot r e a s o n a b l y be 

made out from the f l o w sheet or the c h a r t -- except i n the 

h i n d s i g h t r e s u l t i n g from the Ce n t e r ' s response t o the D u l i n s ' 

i n t e r r o g a t o r i e s . 

Indeed, the nurses argue t h a t , "even w i t h o u t those  

r e c o r d s [ , ] which [the D u l i n s ] now contend[] were not c l e a r or 

l e g i b l e , [the D u l i n s ] f a i l e d t o meet [ t h e i r ] duty t o e x e r c i s e 

due d i l i g e n c e t o i n q u i r e and l e a r n the i d e n t i t i e s of the 

nurses p r i o r t o f i l i n g s u i t . " P e t i t i o n , a t 4 (emphasis 

added). Thus, the n u r s e s ' m a i n s t a y argument i s t h a t , 

r e g a r d l e s s of whether the h o s p i t a l r e c o r d s p l a c e d the D u l i n s 

"on n o t i c e " of a n y t h i n g , the D u l i n s were d i l a t o r y -- as a 

mat t e r of law -- i n r e l y i n g on f o r m a l d i s c o v e r y t o g a i n the 

i d e n t i t i e s of the a t t e n d i n g n u r s e s . We d i s a g r e e . 

A l t h o u g h " [ t ] h e c o n d u c t i n g of f o r m a l d i s c o v e r y does not 

n e c e s s a r i l y prove due d i l i g e n c e , " Ex p a r t e Tate & L y l e  

S u c r a l o s e , I n c . , 81 So. 3d 1217, 1221 ( A l a . 2011), " i t 

commonly i s v i t a l t o d e m o n s t r a t i n g due d i l i g e n c e because i t 

p r o v i d e s o b j e c t i v e e v i d e n c e of the p l a i n t i f f ' s case a c t i v i t y . " 
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Ex p a r t e Hensel Phelps C o n s t r . Co., 7 So. 3d 999, 1004 ( A l a . 

2008). 

The nurses r e l y s p e c i f i c a l l y on Ex p a r t e M o b i l e I n f i r m a r y  

Ass'n, 74 So. 3d 424 ( A l a . 2011); Ex p a r t e I s m a i l , 78 So. 3d 

399 ( A l a . 2011); and Ex p a r t e Klemawesch, s u p r a . Those cases 

are c l e a r l y d i s t i n g u i s h a b l e . 

The i s s u e i n Ex p a r t e M o b i l e I n f i r m a r y , f o r example, 

i n v o l v e d the p r o p e r l e g a l name of the e n t i t y d o i n g b u s i n e s s as 

the M o b i l e I n f i r m a r y M e d i c a l C e n t e r . Mary H. Shaw was 

u n d i s p u t e d l y a d m i t t e d t o the M o b i l e I n f i r m a r y M e d i c a l Center 

on January 29, 2008, 74 So. 3d a t 426, and, d u r i n g her 

t r e a t m e n t t h e r e , she devel o p e d " p r e s s u r e s o r e s . " I d . She was 

t r a n s f e r r e d f o r t r e a t m e n t of the p r e s s u r e s o r e s t o a f a c i l i t y 

o p e r a t e d by I n f i r m a r y H e a l t h H o s p i t a l , I n c . , d/b/a I n f i r m a r y 

Long Term Acute Care H o s p i t a l , and then t o a f a c i l i t y o p e r a t e d 

by I n f i r m a r y H e a l t h H o s p i t a l , I n c . , d/b/a I n f i r m a r y West, 

where she d i e d on March 23, 2008. I d . On A p r i l 7, 2008, 

Shaw's m e d i c a l r e c o r d s were m a i l e d t o her f a m i l y . A p p e a r i n g 

throughout the r e c o r d s as the f a c i l i t y where t r e a t m e n t was 

f i r s t p r o v i d e d were the words, "Mob i l e I n f i r m a r y M e d i c a l 

C e n t e r . " 
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On December 10, 2009, E r n e s t Shaw, as a d m i n i s t r a t o r of 

the e s t a t e of Mary Shaw, f i l e d a c o m p l a i n t , naming as a 

defendant " I n f i r m a r y H e a l t h Systems, I n c . , d o i n g b u s i n e s s as 

M o b i l e I n f i r m a r y West and as I n f i r m a r y West Long Term Acute 

Care C e n t e r . " The c o m p l a i n t a l s o l i s t e d f i c t i t i o u s l y named 

defendant "A," d e s c r i b e d as t h a t " p e r s o n [ ] , f i r m [ ] , or 

c o r p o r a t i o n [ ] or o t h e r l e g a l e n t i t [ y ] who n e g l i g e n t l y f a i l e d 

t o p r o v i d e competent and t i m e l y m e d i c a l c a r e , t r e a t m e n t , 

e v a l u a t i o n , d i a g n o s i s , s u p e r v i s i o n , f a c i l i t i e s and equipment 

i n the t r e a t m e n t of Mary H. Shaw." A l t h o u g h the body of the 

c o m p l a i n t c o n t a i n e d n i n e paragraphs of f a c t s a l l e g i n g a c t s or 

o m i s s i o n s o c c u r r i n g a t the p l a c e of Ms. Shaw's f i r s t 

a d m i s s i o n , i t never mentioned M o b i l e I n f i r m a r y M e d i c a l Center 

by name. I n s t e a d , i t r e f e r r e d t o t h a t e n t i t y as "the M o b i l e 

I n f i r m a r y Emergency Room," and as "the h o s p i t a l . " 

Accompanying the c o m p l a i n t were i n t e r r o g a t o r i e s . However, 

none of the i n t e r r o g a t o r i e s sought i n f o r m a t i o n r e g a r d i n g the 

" c o r r e c t l e g a l name" of the M o b i l e I n f i r m a r y M e d i c a l C e n t e r . 

74 So. 3d a t 427. On March 30, 2010, a f t e r the s t a t u t o r y 

l i m i t a t i o n s p e r i o d f o r a w r o n g f u l - d e a t h a c t i o n had e x p i r e d , 

Shaw supplemented h i s i n t e r r o g a t o r i e s w i t h a r e q u e s t f o r 
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" i n f o r m a t i o n r e g a r d i n g the 'proper l e g a l e n t i t y f o r the 

h o s p i t a l commonly known as the M o b i l e I n f i r m a r y M e d i c a l 

C e n t e r . ' " I d . I n f i r m a r y H e a l t h Systems, I n c . , responded on 

A p r i l 2, 2010, and on A p r i l 12, 2010, Shaw amended h i s 

c o m p l a i n t t o s u b s t i t u t e M o b i l e I n f i r m a r y A s s o c i a t i o n d/b/a 

M o b i l e I n f i r m a r y M e d i c a l Center ( h e r e i n a f t e r r e f e r r e d t o as 

"the I n f i r m a r y " ) f o r f i c t i t i o u s l y named defendant "A." 

The I n f i r m a r y p e t i t i o n e d t h i s Court f o r a w r i t of 

mandamus v a c a t i n g the t r i a l c o u r t ' s d e n i a l of i t s motion t o 

d i s m i s s the c l a i m s a g a i n s t i t as t i m e - b a r r e d . T h i s Court 

g r a n t e d the p e t i t i o n on the ground t h a t Shaw had not a c t e d 

w i t h due d i l i g e n c e i n d i s c o v e r i n g the i d e n t i t y of f i c t i t i o u s l y 

named defendant "A." 74 So. 3d a t 429. 

The cases are c l e a r l y d i s t i n g u i s h a b l e . D e s p i t e the f a c t 

t h a t the c o m p l a i n t i n Ex p a r t e M o b i l e I n f i r m a r y had a l l e g e d a 

b a s i s f o r a cause of a c t i o n a g a i n s t "the M o b i l e I n f i r m a r y 

Emergency Room" or "the h o s p i t a l , " the p l a i n t i f f n e i t h e r used, 

nor f o r m a l l y i n q u i r e d about, the l e g a l name of t h a t e n t i t y 

u n t i l a f t e r the l i m i t a t i o n s p e r i o d had e x p i r e d . In o t h e r 

words, the I n f i r m a r y and i t s a l l e g e d r o l e i n the decedent's 

demise were d e f i n i t e l y known, n o t w i t h s t a n d i n g some a l l e g e d 
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a m b i g u i t y as t o i t s f o r m a l d e s i g n a t i o n . By c o n t r a s t , the 

n u r s e s ' i d e n t i t i e s were unknown at the time the c o m p l a i n t was 

f i l e d . Indeed, t h e r e i s l i t t l e comparison between the 

n o t o r i e t y and v i s i b i l i t y of a l a r g e h o s p i t a l and t h a t of the 

i n d i v i d u a l members of i t s n u r s i n g s t a f f . Here, 

i n t e r r o g a t o r i e s were propounded b e f o r e the e x p i r a t i o n of the 

l i m i t a t i o n s p e r i o d ; i n Ex p a r t e M o b i l e I n f i r m a r y , the 

l i m i t a t i o n s p e r i o d had e x p i r e d b e f o r e r e l e v a n t i n t e r r o g a t o r i e s 

were i s s u e d . 

Ex p a r t e I s m a i l and Ex p a r t e Klemawesch are even l e s s 

a p p o s i t e . In I s m a i l , f o r example, i t was u n d i s p u t e d t h a t the 

p l a i n t i f f s , one of whom was a l l e g e d l y i n j u r e d w h i l e a p a t i e n t 

a t H i g h l a n d s M e d i c a l C e n t e r , a c t u a l l y knew, based on m e d i c a l 

r e c o r d s i n t h e i r p o s s e s s i o n b e f o r e f i l i n g t h e i r c o m p l a i n t , 

t h a t Dr. Younus I s m a i l had been one of two t r e a t i n g 

p h y s i c i a n s . 78 So. 3d a t 407. N e v e r t h e l e s s , they d i d not 

attempt t o s u b s t i t u t e Dr. I s m a i l f o r a f i c t i t i o u s l y named 

p a r t y u n t i l more than two years a f t e r the e x p i r a t i o n of the 

l i m i t a t i o n s p e r i o d . 78 So. 3d a t 403. Thus, the i s s u e i n 

t h a t case was not one of i d e n t i t y , b ut, r a t h e r , the e x t e n t of  

i n v o l v e m e n t the p h y s i c i a n , whose i d e n t i t y was known, had w i t h 
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the p a t i e n t . E s s e n t i a l l y , i n o t h e r words, the p l a i n t i f f s were 

i m p r o p e r l y , i d . a t 408, a t t e m p t i n g t o use Rule 9(h) t o g a i n 

" a d d i t i o n a l time beyond the s t a t u t o r i l y p r e s c r i b e d p e r i o d 

w i t h i n which t o f o r m u l a t e causes of a c t i o n . " Columbia Eng'g  

I n t ' l , L t d . v. Espey, 429 So. 2d 955, 959 ( A l a . 1983). 1 The 

i s s u e i n t h i s case i s , of c o u r s e , one of t r u e i d e n t i t y : who 

were the persons engaged i n the procedure d u r i n g which George 

D u l i n was a l l e g e d l y i n j u r e d ? 

In Ex p a r t e Klemawesch, the p l a i n t i f f "had been on n o t i c e 

of an u n i d e n t i f i e d [ p h y s i c i a n ' s ] s i g n a t u r e below a p r o g r e s s 

note c o n t a i n e d w i t h i n m e d i c a l r e c o r d s , " 549 So. 2d a t 64, t h a t 

had been i n her p o s s e s s i o n s i n c e b e f o r e she f i l e d her 

c o m p l a i n t . However, she had never f i l e d a s i n g l e i n t e r r o g a t o r y 

and, i n d e e d , had w a i t e d 27 months a f t e r the c o m p l a i n t was 

f i l e d t o i n i t i a t e any d i s c o v e r y a t a l l . I d . Thus, her 

attempt t o s u b s t i t u t e Dr. Stephen Klemawesch f o r a 

f i c t i t i o u s l y named p a r t y some 40 months a f t e r the e x p i r a t i o n 

of the l i m i t a t i o n s p e r i o d was d i s a l l o w e d . In t h i s case, the 

1See Harmon v. Blackwood, 623 So. 2d 726, 727 ( A l a . 1993) 
("Rule 9(h) does not ... excuse the p l a i n t i f f ' s i g n o r a n c e of 
a cause of a c t i o n a g a i n s t the f i c t i t i o u s l y named defendant; i t 
o n l y excuses, under c e r t a i n c i r c u m s t a n c e s , the i g n o r a n c e of  
the name of the p a r t y a g a i n s t whom the p l a i n t i f f has a cause 
of a c t i o n . " (emphasis added)). 
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D u l i n s i n i t i a t e d f o r m a l d i s c o v e r y s i m u l t a n e o u s l y w i t h the 

commencement of t h e i r a c t i o n and s u b s t i t u t e d the n u r s e s ' names 

l e s s than f i v e months a f t e r e x p i r a t i o n of the l i m i t a t i o n s 

p e r i o d . These cases do not a i d the n u r s e s . 

As we noted b e f o r e , the nurses i n s i s t t h a t due d i l i g e n c e 

r e q u i r e d the D u l i n s t o have pursued some avenue of i n q u i r y , 

a s i d e from f o r m a l d i s c o v e r y . A l t h o u g h t h e y concede t h a t 

" [ d ] e t e c t i v e work was not r e q u i r e d , " the n u r s e s ' r e p l y b r i e f , 

a t 14, the nurses contend t h a t the D u l i n s s h o u l d have 

attempted t o e l i c i t i n f o r m a t i o n from Susan Green, w i t h whom 

Mrs. D u l i n a l l e g e d l y had a " f r i e n d l y r e l a t i o n s h i p , " or from 

" h o s p i t a l a d m i n i s t r a t i o n . " I d . 

We d i s a g r e e . "Due d i l i g e n c e means o r d i n a r y , r a t h e r than 

e x t r a o r d i n a r y , d i l i g e n c e . " U n i t e d S t a t e s v. Walker, 546 F. 

Supp. 805, 811 (D.C. H a w a i i 1982) (emphasis added); see a l s o 

S t a t e v. Gonzales , 151 Ohio App. 3d 160, 171, 783 N.E.2d 903, 

911-12 (2002). S h o r t of what would amount t o " d e t e c t i v e 

work," the a d v e r s a r i a l p r o c e s s r e n d e r s the n u r s e s ' c o n t e n t i o n s 

u n r e a l i s t i c . See O l i v e r v. Woodward, 824 So. 2d 693, 699 

( A l a . 2001) (amendment of the c o m p l a i n t a f t e r two and o n e - h a l f 

y e a r s t o s u b s t i t u t e the name of the emergency-room p h y s i c i a n 
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who r e a d an X-ray c r i t i c a l t o the p l a i n t i f f ' s t r e a t m e n t was 

not u n t i m e l y , where the i d e n t i f i c a t i o n of the p h y s i c i a n ' s name 

r e s u l t e d o n l y from e x t e n s i v e f o r m a l d i s c o v e r y ) . 

Under the c i r c u m s t a n c e s of t h i s case, i n c l u d i n g (1) the 

D u l i n s ' prompt a c q u i s i t i o n of the m e d i c a l r e c o r d s , (2) the 

s t a t e of the names of the nurses i n the room w i t h George D u l i n 

i n h i s m e d i c a l r e c o r d s , and (3) the promptness of d i s c o v e r y 

and of the s u b s t i t u t i o n , we cannot say, as a matter of law, 

t h a t the D u l i n s f a i l e d t o e x e r c i s e due d i l i g e n c e i n 

s u b s t i t u t i n g the nurses f o r the f i c t i t i o u s l y named d e f e n d a n t s . 

O t h e r w i s e s t a t e d , the nurses have not produced u n d i s p u t e d 

e v i d e n c e of the absence of due d i l i g e n c e on the D u l i n s ' p a r t . 

C onsequently, they have f a i l e d t o show t h a t they are e n t i t l e d 

t o the w r i t of mandamus they seek. 

I I I . C o n c l u s i o n 

For the a b o v e - s t a t e d reasons, the nurses have not shown 

a c l e a r , l e g a l r i g h t t o a w r i t of mandamus d i r e c t i n g the 

Calhoun C i r c u i t Court t o v a c a t e i t s o r d e r denying t h e i r 

summary-judgment motion. The p e t i t i o n i s , t h e r e f o r e , d e n i e d . 

PETITION DENIED. 

Malone, C.J., and B o l i n and Main, J J . , concur. 

Murdock, J . , concurs i n the r e s u l t . 
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