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Health Care A u t h o r i t y f o r B a p t i s t Health, 
an a f f i l i a t e of UAB Health System, 
d/b/a B a p t i s t Medical Center East 

v. 

Kay E . Davis, as e x e c u t r i x of the e s t a t e of 
Lauree Durden E l l i s o n , deceased 

Appeal from Montgomery C i r c u i t Court 
(CV-06-1475) 

On A p p l i c a t i o n f o r R e h e a r i n g 

MURDOCK, J u s t i c e . 

T h i s m e d i c a l - m a l p r a c t i c e c a s e i s b e f o r e us on r e h e a r i n g . 

T h i s C o u r t p r e v i o u s l y i s s u e d an o p i n i o n ( 1 ) v a c a t i n g t h e 
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j u d g m e n t o f t h e Montgomery C i r c u i t C o u r t i n f a v o r o f Kay E. 

D a v i s , as e x e c u t r i x o f t h e e s t a t e o f L a u r e e Durden E l l i s o n , 

d e c e a s e d , and a g a i n s t t h e H e a l t h C a r e A u t h o r i t y f o r B a p t i s t 

H e a l t h , an a f f i l i a t e o f UAB H e a l t h S y s t e m ( " t h e A u t h o r i t y " ) , 

and ( 2 ) d i s m i s s i n g t h e A u t h o r i t y ' s a p p e a l and t h e c a s e on t h e 

g r o u n d t h a t t h e A u t h o r i t y was e n t i t l e d t o S t a t e i m m u n i t y u n d e r 

§ 14, A l a . C o n s t . 1901. D a v i s f i l e d an a p p l i c a t i o n f o r 

r e h e a r i n g . We w i t h d r a w t h e J a n u a r y 14, 2 0 1 1 , o p i n i o n , and 

s u b s t i t u t e t h e f o l l o w i n g o p i n i o n . 

I . B a c k g r o u n d F a c t s and P r o c e d u r a l H i s t o r y 

On September 3, 2005, L a u r e e Durden E l l i s o n v i s i t e d t h e 

e mergency room o f B a p t i s t M e d i c a l C e n t e r E a s t ( h e r e i n a f t e r 

"BMCE"), a h o s p i t a l o p e r a t e d by t h e A u t h o r i t y and f o r m e r l y 

o p e r a t e d by B a p t i s t H e a l t h , a p r i v a t e n o n p r o f i t c o r p o r a t i o n . 

E l l i s o n ' s v i s i t was f o r an e v a l u a t i o n a f t e r she had f a l l e n a t 

home. A t t h e t i m e o f t h e v i s i t , E l l i s o n was 73 y e a r s o l d , and 

she s u f f e r e d f r o m a number o f c h r o n i c p r e e x i s t i n g m e d i c a l 

c o n d i t i o n s , i n c l u d i n g r e s p i r a t o r y p r o b l e m s , d i a b e t e s , 

h y p e r t e n s i o n , c h r o n i c p a i n , g a s t r o i n t e s t i n a l b l e e d , and 

s t r o k e - r e l a t e d p r o b l e m s . 
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The i n i t i a l e x a m i n a t i o n o f E l l i s o n d i d n o t i n d i c a t e t h a t 

she had an i n f e c t i o n , and a l l o t h e r t e s t s and X - r a y s were 

u n r e m a r k a b l e f o r i n j u r i e s c a u s e d by t h e f a l l . W h i l e she was 

i n t h e emergency room, however, E l l i s o n m e n t i o n e d t h a t she had 

a s o r e t h r o a t . The emergency-room d o c t o r o r d e r e d a t e s t f o r 

s t r e p t o c o c c u s . T h e r e a f t e r , E l l i s o n was d i s c h a r g e d f r o m t h e 

emergency room t o r e t u r n home. 

A f t e r E l l i s o n was d i s c h a r g e d , t h e BMCE l a b o r a t o r y grew 

t h e c u l t u r e t a k e n f r o m t h e s t r e p t o c o c c u s t e s t . The c u l t u r e 

r e f l e c t e d t h e p r e s e n c e o f m e t h i c i l l i n - r e s i s t a n t s t a p h y l o c o c c u s 

a u r e u s ( h e r e i n a f t e r "MRSA"). A l t h o u g h t h e BMCE l a b o r a t o r y 

r e c o r d e d t h e r e s u l t s i n i t s e l e c t r o n i c m e d i c a l - r e c o r d s s y s t e m , 

t h e r e s u l t s were n o t r e p o r t e d d i r e c t l y t o E l l i s o n ' s t r e a t i n g 

p h y s i c i a n . 

Over t h e n e x t two months, E l l i s o n r e c e i v e d m e d i c a l 

t r e a t m e n t f o r o t h e r m e d i c a l c o n d i t i o n s f r o m p r o v i d e r s o t h e r 

t h a n BMCE. She d i d n o t c o m p l a i n o f a s o r e t h r o a t d u r i n g t h a t 

p e r i o d . On November 3, 2005, however, she r e t u r n e d t o BMCE's 

emergency room c o m p l a i n i n g o f a cough and m o d e r a t e t o s e v e r e 

r e s p i r a t o r y d i s t r e s s . E l l i s o n d i e d on November 8, 2005. 
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On May 25, 2006, D a v i s , as e x e c u t r i x o f E l l i s o n ' s e s t a t e , 

f i l e d a c o m p l a i n t i n t h e t r i a l c o u r t , naming as d e f e n d a n t s t h e 

A u t h o r i t y and two p h y s i c i a n s a t BMCE. 1 B e f o r e t r i a l , t h e 

A u t h o r i t y a s s e r t e d t h a t any damages awarded a g a i n s t i t were 

s u b j e c t t o t h e $100,000 s t a t u t o r y cap on damages s e t o u t i n 

§ 11-93-2, A l a . Code 1975, w h i c h i t a r g u e d was a p p l i c a b l e t o 

t h e A u t h o r i t y p u r s u a n t t o § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) o f t h e H e a l t h C a r e 

A u t h o r i t i e s A c t o f 1982, A l a . Code 1975, § 22-21-310 e t s e q . 

("the HCA A c t " ) . 

A t t r i a l , D a v i s p r e s e n t e d t h e t e s t i m o n y o f e x p e r t 

w i t n e s s e s who o p i n e d t h a t BMCE had b r e a c h e d t h e a p p l i c a b l e 

s t a n d a r d o f c a r e by n o t r e p o r t i n g i t s f i n d i n g o f MRSA d i r e c t l y 

t o E l l i s o n ' s a t t e n d i n g p h y s i c i a n . D a v i s ' s e x p e r t w i t n e s s e s 

o p i n e d t h a t E l l i s o n d i e d f r o m M R S A - r e l a t e d pneumonia and t h a t 

t h e f a i l u r e o f t h e BMCE l a b o r a t o r y t o r e p o r t t h e f i n d i n g o f 

MRSA t o E l l i s o n ' s d o c t o r c a u s e d h e r d e a t h . C o n v e r s e l y , t h e 

A u t h o r i t y o f f e r e d t h e t e s t i m o n y o f s e v e r a l e x p e r t w i t n e s s e s 

1 I n h e r i n i t i a l c o m p l a i n t , D a v i s u s e d an i n c o r r e c t name 
f o r t h e A u t h o r i t y . She c o r r e c t e d t h e name i n an amended 
c o m p l a i n t . 

A l s o , e a c h o f t h e two p h y s i c i a n s f i l e d a m o t i o n f o r a 
summary j u d g m e n t . The t r i a l c o u r t g r a n t e d b o t h m o t i o n s . 
D a v i s has n o t f i l e d a c r o s s - a p p e a l as t o t h e j u d g m e n t i n f a v o r 
o f t h e two p h y s i c i a n s . 
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who t e s t i f i e d t h a t MRSA does n o t c a u s e a s o r e t h r o a t ; t h a t , 

b e c a u s e E l l i s o n was n o t s u f f e r i n g f r o m a t h r o a t i n f e c t i o n when 

t h e s t r e p t o c o c c u s c u l t u r e was t a k e n , t h e s t a n d a r d o f c a r e d i d 

no t r e q u i r e t h a t anyone be n o t i f i e d o f t h e p r e s e n c e o f MRSA, 

w h i c h i s p r e s e n t i n a l a r g e p a r t o f t h e p o p u l a t i o n w i t h o u t 

symptoms o r c o n s e q u e n c e s ; t h a t n o t i f y i n g E l l i s o n ' s d o c t o r o f 

t h e f i n d i n g o f MRSA w o u l d n o t have c h a n g e d E l l i s o n ' s c o u r s e o f 

t r e a t m e n t ; and t h a t E l l i s o n d i e d o f c o n g e s t i v e h e a r t f a i l u r e 

u n r e l a t e d t o t h e MRSA, and n o t o f M R S A - r e l a t e d p neumonia. 

The j u r y r e t u r n e d a v e r d i c t i n f a v o r o f D a v i s and a g a i n s t 

t h e A u t h o r i t y i n t h e amount o f $3,200,000, and t h e t r i a l c o u r t 

e n t e r e d a j u d g m e n t f o r D a v i s i n t h a t amount. The A u t h o r i t y 

f i l e d a p o s t j u d g m e n t m o t i o n s e e k i n g , i n p a r t , a r e m i t t i t u r o f 

t h e judgment f r o m $3,200,000 t o $100,000 b a s e d on t h e 

s t a t u t o r y cap f o r damages s e t f o r t h i n § 11-93-2. On 

September 29, 2009, t h e t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g 

t h e A u t h o r i t y ' s p o s t j u d g m e n t m o t i o n . 

The A u t h o r i t y a p p e a l e d . On a p p e a l , i t a r g u e s t h a t i t 

p o s s e s s e s S t a t e i m m u n i t y , a l s o known as s o v e r e i g n i m m u n i t y , 

p u r s u a n t t o § 14, A l a . C o n s t . 1901, w h i c h p r o v i d e s " [ t ] h a t t h e 

S t a t e o f Alabama s h a l l n e v e r be made a d e f e n d a n t i n any c o u r t 
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o f l a w o r e q u i t y . " A l s o , t h e A u t h o r i t y a r g u e s t h a t t h e t r i a l 

c o u r t e r r e d by n o t r e m i t t i n g t h e $3,200,000 damages award t o 

$100,000 p u r s u a n t t o § 11-93-2. I n r e s p o n s e , D a v i s c o n t e n d s 

t h a t t h e A u t h o r i t y does n o t q u a l i f y f o r S t a t e i m m u n i t y and, 

f u r t h e r , does n o t q u a l i f y f o r t h e p r o t e c t i o n o f t h e $100,000 

damages cap i n § 11-93-2. 

I I . D i s c u s s i o n 

As n o t e d above, B a p t i s t H e a l t h a t one t i m e o p e r a t e d 

c e r t a i n h o s p i t a l s i n Montgomery, i n c l u d i n g BMCE. When B a p t i s t 

H e a l t h e n c o u n t e r e d f i n a n c i a l p r o b l e m s i n c o n j u n c t i o n w i t h t h e 

o p e r a t i o n o f t h o s e h o s p i t a l s , i t s o u g h t t h e a s s i s t a n c e o f t h e 

U n i v e r s i t y o f Alabama B o a r d o f T r u s t e e s ("the B o a r d " ) . 2 I n 

J u n e 2005, t h e B o a r d a d o p t e d a r e s o l u t i o n a u t h o r i z i n g t h e 

f o r m a t i o n o f t h e A u t h o r i t y : 

"WHEREAS, The B o a r d o f T r u s t e e s o f The 
U n i v e r s i t y o f Alabama ('the B o a r d ' ) owns U n i v e r s i t y 
o f Alabama H o s p i t a l and r e l a t e d h e a l t h c a r e 
f a c i l i t i e s l o c a t e d i n B i r m i n g h a m , Alabama 
( ' H o s p i t a l ' ) ; and 

"WHEREAS, t h e H o s p i t a l i s managed by t h e UAB 
H e a l t h S y s t e m ('UABHS'), p u r s u a n t t o an Amended and 

2 I n Cox v. B o a r d o f T r u s t e e s o f U n i v e r s i t y o f Al a b a m a , 161 
A l a . 639, 648, 49 So. 814, 817 ( 1 9 0 9 ) , t h i s C o u r t h e l d t h a t 
f o r p u r p o s e s o f § 14, A l a . C o n s t . 1901, t h e U n i v e r s i t y o f 
Alabama " i s a p a r t o f t h e [ S ] t a t e . " 
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R e s t a t e d J o i n t O p e r a t i n g Agreement d a t e d e f f e c t i v e 
J a n u a r y 1, 2003 ('JOA'); and 

"WHEREAS, a f t e r c a r e f u l c o n s i d e r a t i o n , UABHS and 
B a p t i s t [ H e a l t h ] d e s i r e t o a f f i l i a t e f o r t h e p u r p o s e 
o f i m p r o v i n g t h e o v e r a l l e f f i c i e n c y o f B a p t i s t 
[ H e a l t h ' s ] c l i n i c a l o p e r a t i o n s and f o r a r r a n g i n g f o r 
B a p t i s t [ H e a l t h ] f i n a n c i a l s u p p o r t o f t h e B o a r d ' s 
a c a d e m i c and r e s e a r c h m i s s i o n t h r o u g h c o n t r i b u t i o n s 
t o UABHS; and 

"WHEREAS, by s e p a r a t e r e s o l u t i o n on t h i s same 
d a t e , The B o a r d o f T r u s t e e s o f The U n i v e r s i t y o f 
Alabama a p p r o v e d an A f f i l i a t i o n A greement between 
t h e UA B o a r d , UABHS and B a p t i s t [ H e a l t h ] ; and 

"WHEREAS, t h e A f f i l i a t i o n A greement p r o v i d e s f o r 
t h e e s t a b l i s h m e n t o f a h e a l t h c a r e a u t h o r i t y by t h e 
UA B o a r d , u n d e r t h e t e r m s and c o n d i t i o n s s e t f o r t h 
i n t h e A f f i l i a t i o n A g r e e m e n t ; ... 

f l 

"NOW, THEREFORE, BE IT RESOLVED t h a t The B o a r d 
o f T r u s t e e s o f The U n i v e r s i t y o f Alabama h e r e b y 
d e c l a r e s t h a t i t i s w i s e , e x p e d i e n t , and n e c e s s a r y 
t h a t a h e a l t h c a r e a u t h o r i t y be f o r m e d . " 

A f t e r e x p l a i n i n g t h a t t h e p u r p o s e o f t h e A u t h o r i t y i s " t o 

own and o p e r a t e one o r more h o s p i t a l s and a h e a l t h c a r e 

d e l i v e r y s y s t e m , " t h e c e r t i f i c a t e o f i n c o r p o r a t i o n s t a t e s : 

" P u r s u a n t t o an A f f i l i a t i o n A greement d a t e d J u l y 1, 
2005 ( t h e ' A f f i l i a t i o n A greement') by and among t h e 
... B o a r d , B a p t i s t H e a l t h , ... and UAB H e a l t h 
S y s tem, an Alabama n o n p r o f i t c o r p o r a t i o n ('UABHS'), 
B a p t i s t H e a l t h w i l l t r a n s f e r i t s h o s p i t a l s and 
r e l a t e d a s s e t s t o t h e A u t h o r i t y . The A u t h o r i t y 
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s h a l l have f u l l g o v e r n a n c e powers w i t h r e s p e c t t o 
i t s b u s i n e s s and a f f a i r s , s u b j e c t t o t h e p r o v i s i o n s  
o f t h e A f f i l i a t i o n A g r e e m e n t , i n c l u d i n g w i t h o u t  
l i m i t a t i o n t h e p r o v i s i o n s r e l a t e d t o ' R e s t r i c t e d  
T r a n s a c t i o n s ' c o n t a i n e d i n t h e A f f i l i a t i o n 
A g r e e m e n t . The A f f i l i a t i o n A g r e e m e n t , i n c l u d i n g any 
amendments made t o s u c h Agreement f r o m t i m e t o t i m e 
i n a c c o r d a n c e w i t h t h e t e r m s t h e r e o f , a r e h e r e b y 
i n c o r p o r a t e d by r e f e r e n c e i n t h i s c e r t i f i c a t e o f 
i n c o r p o r a t i o n . " 

( E mphasis added.) The c e r t i f i c a t e o f i n c o r p o r a t i o n a l s o 

s t a t e s : 

" S u b j e c t t o t h e p r o v i s i o n s o f t h e A f f i l i a t i o n  
A g r e e m e n t , t h e A u t h o r i t y s h a l l have and may e x e r c i s e 
a l l o f t h e powers and a u t h o r i t i e s s e t o u t i n t h e 
E n a b l i n g Law [ i . e . , t h e HCA A c t ] , f o r c o r p o r a t i o n s 
o r g a n i z e d t h e r e u n d e r , t o g e t h e r w i t h s u c h a d d i t i o n a l 
p o w e r s , r i g h t s , and p r e r o g a t i v e s as a r e now o r may 
h e r e a f t e r be p r o v i d e d by l a w . In a d d i t i o n t h e r e t o , 
t h e A u t h o r i t y s h a l l have t h e e x t r a o r d i n a r y powers 
s e t o u t i n S e c t i o n 22-21-319 o f t h e E n a b l i n g Law 
( e m i n e n t d o m a i n ) . " 

(Emphasis added.) The c e r t i f i c a t e f u r t h e r s t a t e s : 

" S u b j e c t t o t h e A u t h o r i t y ' s o b l i g a t i o n s u n d e r t h e  
A f f i l i a t i o n A greement w i t h r e s p e c t t o r e c o n v e y a n c e  
o f a s s e t s upon t e r m i n a t i o n o f t h e A f f i l i a t i o n  
A g r e e m e n t , upon d i s s o l u t i o n o f t h e A u t h o r i t y , t h e 
t i t l e t o a l l o f t h e a s s e t s and p r o p e r t y o f t h e 
A u t h o r i t y a t t h e t i m e o f s u c h d i s s o l u t i o n s h a l l be 
t r a n s f e r r e d t o t h e ... B o a r d . " 

(Emphasis added.) 

The c e r t i f i c a t e o f i n c o r p o r a t i o n p r o v i d e s f o r an 

11-member b o a r d o f d i r e c t o r s . S i x d i r e c t o r s (and t h e i r 
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r e s p e c t i v e s u c c e s s o r s ) a r e c h o s e n by t h e B o a r d ; f i v e d i r e c t o r s 

(and t h e i r r e s p e c t i v e s u c c e s s o r s ) a r e c h o s e n by B a p t i s t 

H e a l t h . I n t h i s r e s p e c t , t h e c e r t i f i c a t e c o m p l i e s w i t h § 22-

2 1 - 3 1 6 ( a ) , A l a . Code 1975, w h i c h s t a t e s t h a t "no f e w e r t h a n a 

m a j o r i t y o f t h e d i r e c t o r s s h a l l be e l e c t e d by t h e g o v e r n i n g 

body o r b o d i e s o f one o r more o f t h e a u t h o r i z i n g 

s u b d i v i s i o n s . " N e i t h e r t h e c e r t i f i c a t e o f i n c o r p o r a t i o n f o r 

t h e A u t h o r i t y n o r t h e HCA A c t r e q u i r e s t h a t a d i r e c t o r who i s 

c h o s e n by t h e B o a r d have any o t h e r r e l a t i o n s h i p w i t h t h e 

B o a r d . 

I n J u l y 2005, t h e B o a r d , t h e U n i v e r s i t y o f Alabama a t 

B i r m i n g h a m H e a l t h S y s tem, an Alabama n o n p r o f i t c o r p o r a t i o n 

("UABHS"), and B a p t i s t H e a l t h e n t e r e d i n t o t h e a f o r e m e n t i o n e d 

a f f i l i a t i o n a g r e e m e n t ("the a f f i l i a t i o n a g r e e m e n t " ) . The 

a f f i l i a t i o n a greement s t a t e s : 

"A. The ... B o a r d owns U n i v e r s i t y o f Alabama 
H o s p i t a l i n B i r m i n g h a m , A l a b a m a , an o p e r a t i n g 
d i v i s i o n o f t h e U n i v e r s i t y o f Alabama a t B i r m i n g h a m , 
and v a r i o u s o t h e r e n t i t i e s and a s s e t s engaged i n t h e 
d e l i v e r y o f h e a l t h c a r e s e r v i c e s . U n i v e r s i t y o f 
Alabama H e a l t h S e r v i c e s F o u n d a t i o n , P.C., an Alabama 
n o n p r o f i t c o r p o r a t i o n ('UAHSF'), owns t h e K i r k l i n 
C l i n i c i n B i r m i n g h a m , Alabama and v a r i o u s o t h e r 
e n t i t i e s and a s s e t s engaged i n t h e d e l i v e r y o f 
h e a l t h c a r e s e r v i c e s . UAHSF and t h e ... B o a r d have 
e s t a b l i s h e d UABHS t o p r o v i d e common management o f 
t h e i r r e s p e c t i v e h e a l t h c a r e d e l i v e r y o p e r a t i o n s . 
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"B. B a p t i s t H e a l t h owns and o p e r a t e s a h e a l t h 
c a r e d e l i v e r y s y s t e m ( t h e ' B a p t i s t H e a l t h c a r e 
S y s t e m ' ) i n t h e Montgomery, Alabama a r e a t h a t 
i n c l u d e s t h r e e a c u t e c a r e h o s p i t a l s ( t h e ' B a p t i s t 
S y s t e m H o s p i t a l s ' ) . 

"C. The [HCA A c t ] p e r m i t s t h e ... B o a r d t o 
o r g a n i z e a h e a l t h c a r e a u t h o r i t y . H e a l t h c a r e 
a u t h o r i t i e s a r e p u b l i c c o r p o r a t i o n s w i t h a u t h o r i t y 
t o o p e r a t e h o s p i t a l and h e a l t h c a r e d e l i v e r y 
s y s t e m s . P u r s u a n t t o t h i s Agreement ... [ t h e ] B o a r d 
w i l l o r g a n i z e a h e a l t h c a r e a u t h o r i t y t h a t w i l l own  
and o p e r a t e t h e B a p t i s t H e a l t h S y s tem a s s e t s d u r i n g  
t h e t e r m o f t h i s a g r e e m e n t . 

"D. The p a r t i e s have d e t e r m i n e d t h a t t h e 
con s u m m a t i o n o f t h e t r a n s a c t i o n s c o n t e m p l a t e d by 
t h i s Agreement w i l l f u r t h e r t h e i r m u t u a l g o a l s o f 
( I ) p r o v i d i n g c o m m u n i t y - b a s e d h e a l t h c a r e i n t h e 
Montgomery a r e a , ( i i ) p r o m o t i n g e f f i c i e n c y and 
q u a l i t y i n t h e d e l i v e r y o f h e a l t h c a r e s e r v i c e s t o 
t h e p e o p l e o f t h e S t a t e o f A l a b a m a , and 
( i i i ) s u p p o r t i n g t h e a c a d e m i c and r e s e a r c h m i s s i o n 
o f [ t h e B o a r d and UABHS] w i t h r e s p e c t t o h e a l t h c a r e 
s e r v i c e s and t h e s c i e n c e o f m e d i c i n e . " 

( E m p h a s i s a d d e d . ) 

A. S t a t e Immunity 

The A u t h o r i t y i s a p u b l i c c o r p o r a t i o n . I t i s an e n t i t y 

s e p a r a t e f r o m t h e S t a t e and f r o m t h e p e r s o n s and e n t i t i e s who 

p a r t i c i p a t e d i n i t s c r e a t i o n . See A l a b a m a Hosp. A s s ' n v. 

D i l l a r d , 388 So. 2d 903, 905 ( A l a . 1980) ("We s i m p l y h o l d , as 

we have so o f t e n , ' t h a t a p u b l i c c o r p o r a t i o n i s a s e p a r a t e 

e n t i t y f r o m t h e s t a t e and f r o m any l o c a l p o l i t i c a l 
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s u b d i v i s i o n , i n c l u d i n g a c i t y o r c o u n t y w i t h i n w h i c h i t i s 

o r g a n i z e d . ' " ( c i t a t i o n o m i t t e d ) ) . 

N o n e t h e l e s s , t h e A u t h o r i t y a r g u e s t h a t i t i s immune f r o m 

l i a b i l i t y p u r s u a n t t o t h e d o c t r i n e o f S t a t e i m m u n i t y . 

A l t h o u g h t h e A u t h o r i t y r a i s e s t h i s argument f o r t h e f i r s t t i m e 

on a p p e a l , " [ t ] h e a s s e r t i o n o f S t a t e i m m u n i t y c h a l l e n g e s t h e 

s u b j e c t - m a t t e r j u r i s d i c t i o n o f t h e c o u r t ; t h e r e f o r e , i t may be 

r a i s e d a t any t i m e by t h e p a r t i e s o r by a c o u r t ex mero motu." 

A t k i n s o n v. S t a t e , 986 So. 2d 408, 411 ( A l a . 2 0 0 7 ) ; see a l s o 

Ex p a r t e Alabama Dep't o f T r a n s p . , 978 So. 2d 17, 21 ( A l a . 

2 0 0 7 ) . B e c a u s e t h i s a r gument, i f c o r r e c t , w o u l d p r e c l u d e o u r 

d e c i d i n g t h e m e r i t s o f t h i s a p p e a l , we a d d r e s s t h i s i s s u e 

f i r s t . 

S e c t i o n 14 o f t h e Alabama C o n s t i t u t i o n o f 1901 s t a t e s 

t h a t " [ t ] h e S t a t e o f Alabama s h a l l n e v e r be made a d e f e n d a n t 

i n any c o u r t o f l a w o r e q u i t y . " I t i s w e l l e s t a b l i s h e d t h a t 

" ' t h e use o f t h e word " S t a t e " i n S e c t i o n 14 was i n t e n d e d t o  

p r o t e c t f r o m s u i t o n l y i m m e d i a t e and s t r i c t l y g o v e r n m e n t a l  

a g e n c i e s o f t h e S t a t e . " T a l l a s e e h a t c h i e C r e e k W a t e r s h e d  

C o n s e r v a n c y D i s t . v. A l l r e d , 620 So. 2d 628, 631 ( A l a . 1993) 

( q u o t i n g Thomas v. Alabama Mun. E l e c . A u t h . , 432 So. 2d 470, 
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480 ( A l a . 1 9 8 3 ) ) ; see a l s o Ex p a r t e G r e a t e r M o b i l e - W a s h i n g t o n  

C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n Bd., I n c . , 940 So. 2d 

990, 997 ( A l a . 2006) ( a l s o q u o t i n g Thomas, 432 So. 2d a t 4 8 0 ) . 

A l l r e d and G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h  

B o a r d r e l i e d on Arm o r y C o m m i s s i o n o f Alabama v. S t a u d t , 388 

So. 2d 991 ( A l a . 1 9 8 0 ) , i n w h i c h t h i s C o u r t i d e n t i f i e d t h r e e 

f a c t o r s t h a t d e t e r m i n e w h e t h e r an a c t i o n a g a i n s t a body 

c r e a t e d by l e g i s l a t i v e e n a c t m e n t i s an a c t i o n a g a i n s t t h e 

S t a t e f o r p u r p o s e s o f t h e d o c t r i n e o f S t a t e i m m u n i t y : 

" W h e t h e r a l a w s u i t a g a i n s t a b o d y c r e a t e d b y 
l e g i s l a t i v e e n a c t m e n t i s a s u i t a g a i n s t t h e s t a t e 
depends on [1] t h e c h a r a c t e r o f power d e l e g a t e d t o 
t h e body, [2] t h e r e l a t i o n o f t h e body t o t h e s t a t e , 
and [3] t h e n a t u r e o f t h e f u n c t i o n p e r f o r m e d by t h e 
body. A l l f a c t o r s i n t h e r e l a t i o n s h i p must be 
e x a m i n e d t o d e t e r m i n e w h e t h e r t h e s u i t i s a g a i n s t an 
arm o f t h e s t a t e o r m e r e l y a g a i n s t a f r a n c h i s e e 
l i c e n s e d f o r some b e n e f i c i a l p u r p o s e . " 

388 So. 2d a t 993 ( e m p h a s i s a d d e d ) . 

I n Ex p a r t e D e p a r t m e n t o f Human R e s o u r c e s , 999 So. 2d 

891, 897 ( A l a . 2 0 0 8 ) , t h i s C o u r t s t a t e d " t h a t t h e same f a c t o r s 

('the S t a u d t f a c t o r s ' ) a r e i n f o r m a t i v e i n d e t e r m i n i n g w h e t h e r 

an e n t i t y e s t a b l i s h e d by a S t a t e a g e n c y a t t h e d i r e c t i o n o f 

t h e l e g i s l a t u r e i s p a r t o f t h a t a g e n c y f o r p u r p o s e s o f 

s o v e r e i g n i m m u n i t y . " L i k e w i s e , i n V a n d e n b e r g v. A r a m a r k 
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E d u c a t i o n a l S e r v i c e s , I n c . , 81 So. 3d 326, 339 ( A l a . 2 0 1 1 ) , 

t h i s C o u r t e x p l a i n e d : 

"The i m m u n i t y t h a t comes f r o m § 14 and t h a t i s 
a s s o c i a t e d w i t h b e i n g p a r t o f t h e S t a t e ... does n o t 
a u t o m a t i c a l l y a t t a c h t o a l l p u b l i c c o r p o r a t i o n s ; 
some p u b l i c c o r p o r a t i o n s a r e e n t i t l e d t o i t w h i l e 
o t h e r s a r e n o t . I n A r m o r y C o m m i s s i o n o f Alabama v.  
S t a u d t , 388 So. 2d 991, 993 ( A l a . 1 9 8 0 ) , we e x p l a i n e d 
what more i s r e q u i r e d b e f o r e a p u b l i c c o r p o r a t i o n 
may c l a i m t h a t i m m u n i t y " 

When a p p l y i n g t h e t h r e e S t a u d t f a c t o r s , t h i s C o u r t 

" e m p h a s i z e s s u b s t a n c e o v e r f o r m . " 3 T a l l a s e e h a t c h i e C r e e k , 620 

a t 630. As t h i s C o u r t n o t e d i n Alabama G i r l s ' I n d u s t r i a l 

S c h o o l v. R e y n o l d s , 143 A l a . 579, 583, 42 So. 114, 115 ( 1 9 0 4 ) : 

" I f t h e s u i t i n s t i t u t e d a g a i n s t i t i s p r a c t i c a l l y  
and r e a l l y a g a i n s t t h e S t a t e i f t h e judgment and 
d e c r e e o b t a i n e d a g a i n s t i t must be s a t i s f i e d , i f a t 
a l l , o u t o f t h e p r o p e r t y h e l d by i t , and t h i s 
p r o p e r t y b e l o n g s t o t h e S t a t e , t h o u g h t h e t i t l e i s 
eo nomine i n t h e [ d e f e n d a n t ] as an a g e n t o f t h e 
S t a t e -- t h e n c l e a r l y t o p e r m i t an a c t i o n o r s u i t 
a g a i n s t i t w o u l d be d o i n g by i n d i r e c t i o n t h a t w h i c h 
c a n n o t be done d i r e c t l y . I n o t h e r w o r d s , i f t h e 
[ d e f e n d a n t ] i s a mere S t a t e a g e n c y -- a 
r e p r e s e n t a t i v e o f t h e S t a t e , i n s t i t u t e d and 
m a i n t a i n e d by t h e s o v e r e i g n t y f o r t h e e x e r c i s e o f a 

3 A c c o r d i n g l y , a f t e r e x a m i n i n g t h e S t a u d t f a c t o r s , t h e 
C o u r t i n G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l H e a l t h B o a r d 
c o n c l u d e d t h a t t h e p u b l i c c o r p o r a t i o n a t i s s u e t h e r e was n o t 
an " i m m e d i a t e and s t r i c t l y g o v e r n m e n t a l a g e n c y o f t h e S t a t e , " 
940 So. 2d a t 997, and t h e r e f o r e was n o t e n t i t l e d t o i m m u n i t y . 
The C o u r t r e a c h e d t h e same c o n c l u s i o n as t o t h e S t a t e a g e n c y 
a t i s s u e c l a i m i n g i m m u n i t y i n t h e A l l r e d c a s e . 
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g o v e r n m e n t a l f u n c t i o n -- a s u i t a g a i n s t i t i s a s u i t 
a g a i n s t t h e S t a t e " 

(Emphasis added.) 

1. The C h a r a c t e r o f Power D e l e g a t e d t o , and t h e  
N a t u r e o f t h e F u n c t i o n P e r f o r m e d by, t h e  
A u t h o r i t y 4  

I n a d o p t i n g t h e HCA A c t , t h e l e g i s l a t u r e s t a t e d : 

" [ P ] u b l i c l y - o w n e d (as d i s t i n g u i s h e d f r o m 
i n v e s t o r - o w n e d and c o m m u n i t y - n o n p r o f i t ) h o s p i t a l s 
and o t h e r h e a l t h c a r e f a c i l i t i e s f u r n i s h a 
s u b s t a n t i a l p a r t o f t h e i n d i g e n t and r e d u c e d - r a t e 
c a r e and o t h e r h e a l t h c a r e s e r v i c e s f u r n i s h e d t o 
r e s i d e n t s o f t h e s t a t e by h o s p i t a l s and o t h e r h e a l t h 
c a r e f a c i l i t i e s g e n e r a l l y " 

A l a . Code 1975, § 2 2 - 2 1 - 3 1 2 ( 1 ) . The l e g i s l a t u r e a l s o 

c o n c l u d e d t h a t , 

"as a r e s u l t o f c u r r e n t s i g n i f i c a n t f i s c a l and 
b u d g e t a r y l i m i t a t i o n s o r r e s t r i c t i o n s , t h e s t a t e and 
t h e v a r i o u s c o u n t i e s , m u n i c i p a l i t i e s , and 
e d u c a t i o n a l i n s t i t u t i o n s t h e r e i n a r e no l o n g e r a b l e 
t o p r o v i d e , f r o m t a x e s and o t h e r g e n e r a l f u n d 
moneys, a l l t h e r e v e n u e s and f u n d s n e c e s s a r y t o 
o p e r a t e ... p u b l i c l y - o w n e d h o s p i t a l s and o t h e r 
h e a l t h c a r e f a c i l i t i e s a d e q u a t e l y and e f f i c i e n t l y 

A l a . Code 1975, § 2 2 - 2 1 - 3 1 2 ( 2 ) . A c c o r d i n g l y , " t o e n a b l e s u c h 

p u b l i c l y - o w n e d h o s p i t a l s and o t h e r h e a l t h c a r e f a c i l i t i e s t o 

c o n t i n u e t o o p e r a t e a d e q u a t e l y and e f f i c i e n t l y , " t h e 

4 G i v e n t h e s i m i l a r i t y and o v e r l a p o f t h e s e two S t a u d t 
f a c t o r s , t h e f o l l o w i n g d i s c u s s i o n s e r v e s t o a d d r e s s b o t h o f 
them. 
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l e g i s l a t u r e e n a c t e d t h e HCA A c t " t o p r o v i d e a c o r p o r a t e 

s t r u c t u r e somewhat more f l e x i b l e t h a n t h o s e ... p r o v i d e d f o r 

i n e x i s t i n g l a w s r e l a t i n g t o t h e p u b l i c h o s p i t a l and 

h e a l t h - c a r e a u t h o r i t i e s " and t o g i v e " t h e e n t i t i e s and 

a g e n c i e s o p e r a t i n g [ p u b l i c h o s p i t a l s and h e a l t h - c a r e 

a u t h o r i t i e s ] ... s i g n i f i c a n t l y g r e a t e r powers w i t h r e s p e c t t o 

h e a l t h c a r e f a c i l i t i e s t h a n now v e s t e d i n v a r i o u s p u b l i c 

h o s p i t a l o r h e a l t h - c a r e a u t h o r i t i e s . " A l a . Code 1975, 

§ 2 2 - 2 1 - 3 1 2 ( 3 ) . 

A l t h o u g h t h e powers t o a r r a n g e f o r t h e p r o v i s i o n o f 

h e a l t h - c a r e s e r v i c e s t o t h e i n d i g e n t and t o p r o m o t e p u b l i c 

h e a l t h a r e l e g i t i m a t e ends o f g o v e r n m e n t , t h e y c e r t a i n l y a r e 

n o t f u n c t i o n s u n i q u e t o g o v e r n m e n t . Thus, t h e power g r a n t e d 

a u t h o r i t i e s u n d e r t h e HCA A c t i n t h i s r e g a r d , and i n 

p a r t i c u l a r by t h e B o a r d t o t h e A u t h o r i t y , i s n o t o f t h e same 

c h a r a c t e r , f o r e x a m p l e , as t h e power g r a n t e d an e n t i t y t h a t i s 

c h a r g e d w i t h a s t r i c t l y g o v e r n m e n t a l f u n c t i o n , e.g., l a w 

e n f o r c e m e n t . Compare, e.g., Ex p a r t e B o a r d o f D e n t a l Exam'rs  

o f A l a b a m a , 102 So. 3d 368 ( A l a . 2012) ( c i t i n g and q u o t i n g 

A l a . Code 1975, §§ 3 4 - 9 - 4 0 ( a ) , 34-9-43, 34-9-46, and 3 4 - 9 - 5 ) , 

w i t h A l a . Code 1975, § 22-21-318. C l e a r l y , t h e n a t u r e o f t h e 
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a u t h o r i t y t o o p e r a t e a p u b l i c h o s p i t a l i s n o t s u c h as t o 

d i c t a t e an a f f i r m a t i v e answer t o t h e q u e s t i o n w h e t h e r t h e 

e n t i t y who h o l d s t h a t a u t h o r i t y i s e n t i t l e d t o i m m u n i t y . 5 

u n i v e r s 
5 I n a number o f c a s e s t h i s C o u r t has h e l d t h a t a S t a t e 
e r s i t y i s e n t i t l e d t o i m m u n i t y i n r e l a t i o n t o a p u b l i c 

h o s p i t a l t h a t i s p a r t o f a c o l l e g e o f m e d i c i n e w i t h i n t h e 
u n i v e r s i t y . The h o s p i t a l s i n t h o s e c a s e s , however, were owned  
and o p e r a t e d d i r e c t l y by t h e u n i v e r s i t i e s as p a r t o f t h e i r 
o p e r a t i o n s . See, e.g., S a r r a d e t t v. U n i v e r s i t y o f S o u t h  
Alabama Med. C t r . , 484 So. 2d 426, 427 ( A l a . 1986) ( h o l d i n g 
t h a t s o v e r e i g n i m m u n i t y p r o t e c t e d an e x i s t i n g p u b l i c h o s p i t a l 
t h a t was a c q u i r e d by t h e U n i v e r s i t y o f S o u t h Alabama and 
t h e r e a f t e r "owned and o p e r a t e d by t h e U n i v e r s i t y o f S o u t h 
Alabama i n c o n j u n c t i o n w i t h i t s c o l l e g e o f m e d i c i n e " ( e m p h a s i s 
a d d e d ) ) . I r r e s p e c t i v e o f t h e f u n c t i o n i n w h i c h t h e y were 
engaged, t h o s e u n i v e r s i t i e s were " p a r t o f t h e [ S ] t a t e . " See, 
e.g., Cox v. B o a r d o f T r s . o f U n i v . o f A l a b a m a , 161 A l a . 639, 
648, 496 So. 814, 817 ( 1 9 0 9 ) . The h o s p i t a l s , i n t u r n , were 
s i m p l y a component p a r t o f t h e s e u n i v e r s i t i e s . See, e.g., 
L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f Alabama H e a l t h  
S e r v s . Found., P.C., 881 So. 2d 1013, 1027 ( A l a . 2003) 
( q u o t i n g w i t h a p p r o v a l t h e e x p l a n a t i o n i n t h e c o m p l a i n t t h a t 
"UAB H o s p i t a l i s 'a d i v i s i o n ( a n d / o r component) o f t h e 
U n i v e r s i t y o f Alabama a t B i r m i n g h a m ' " ) ; H u t c h i n s o n v. B o a r d o f  
T r s . o f U n i v . o f A l a b a m a , 288 A l a . 20, 24, 256 So. 2d 281, 284 
(1971) ( p l u r a l i t y o p i n i o n ) . See a l s o R e c i t a l "A" o f t h e 
a f f i l i a t i o n a g r e e m e n t , e x p l a i n i n g t h a t " t h e U n i v e r s i t y o f 
A labama H o s p i t a l i n B i r m i n g h a m , A l a b a m a , [ i s ] an o p e r a t i n g 
d i v i s i o n o f t h e U n i v e r s i t y o f Alabama a t B i r m i n g h a m . " 

Thus, t h e i m m u n i t y o f t h e u n i v e r s i t i e s i n t h e s e h o s p i t a l 
c a s e s was n o t d e t e r m i n e d by t h e n a t u r e o f t h e a c t i v i t y i n 
w h i c h t h e y were engaged. The o w n e r s h i p and o p e r a t i o n o f a 
p u b l i c h o s p i t a l , i n c l u d i n g t h o s e r u n f o r t h e b e n e f i t o f t h e 
i n d i g e n t and t o p r o m o t e p u b l i c h e a l t h , a r e by no means 
f u n c t i o n s u n i q u e t o g o v e r n m e n t . Compare U n i v e r s i t y o f Alabama  
H e a l t h S e r v s . Found., 881 So. 2d a t 1028 ( h o l d i n g t h a t t h e 
U n i v e r s i t y o f A l a bama a t B i r m i n g h a m H e a l t h S e r v i c e s 
F o u n d a t i o n , "a n o n p r o f i t , i n d e p e n d e n t p r o f e s s i o n a l c o r p o r a t i o n 
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A l s o , a r e v i e w o f t h e powers t h a t may be g r a n t e d a 

h e a l t h - c a r e a u t h o r i t y u n d e r t h e HCA A c t r e f l e c t s , w i t h a few 

e x c e p t i o n s , powers t h a t l e g a l l y may be e x e r c i s e d by any number 

o f p r i v a t e o r f o r p r o f i t b u s i n e s s e n t i t i e s . Compare A l a . Code 

1975, § 22-21-318, w i t h , e.g., A l a . Code 1975, § 10-2B-3.02 

( g e n e r a l powers o f c o r p o r a t i o n s ) , and A l a . Code 1975, § 10-3A-

20 ( g e n e r a l powers o f n o n p r o f i t c o r p o r a t i o n s ) . 

B e yond t h e g e n e r a l power t o o p e r a t e a p u b l i c h o s p i t a l , we 

n o t e t h a t a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t 

may, i f so p r o v i d e d i n t h e a u t h o r i t y ' s c e r t i f i c a t e o f 

i n c o r p o r a t i o n , e x e r c i s e a r i g h t o f e m i n e n t domain, namely, 

t h a t , i n p a r t , a t t e n d s t o t h e b i l l i n g f o r UAB H o s p i t a l , " and 
UABHS, an Alabama n o n p r o f i t c o r p o r a t i o n , as " e n t i t i e s s e p a r a t e 
and d i s t i n c t f r o m UAB H o s p i t a l , " were "not ... shown t o 
q u a l i f y f o r " i m m u n i t y p u r s u a n t t o § 1 4 ) ; Ex p a r t e Cranman, 792 
So. 2d 392, 406 ( A l a . 2000) ( p l u r a l i t y o p i n i o n ) ( c o n c l u d i n g 
t h a t s e r v i c e s r e n d e r e d by a h o s p i t a l i n t h e t r e a t m e n t o f 
p a t i e n t s was " t o o r emote f r o m g o v e r n m e n t a l p o l i c y " t o w a r r a n t 
t h e p r o v i s i o n o f i m m u n i t y t o a U n i v e r s i t y e mployee p r o v i d i n g 
t h a t t r e a t m e n t ) . I n s t e a d , t h e d i s p o s i t i v e f a c t o r i n t h e s e 
c a s e s was t h e c h a r a c t e r o f t h e u n i v e r s i t i e s t h e m s e l v e s as 
" p a r t o f t h e [ S ] t a t e " : 

"'Our c a s e s a r e c l e a r t h a t t h e o p e r a t i o n o f a 
h o s p i t a l i s a " g o v e r n m e n t a l f u n c t i o n , " b u t e ven i f 
we s h o u l d c l a s s i f y t h e o p e r a t i o n o f U n i v e r s i t y 
H o s p i t a l as b e i n g a " b u s i n e s s f u n c t i o n , " 
n e v e r t h e l e s s , t h e S t a t e c o u l d n o t be s u e d . ' " 

S a r r a d e t t , 484 So. 2d a t 427 ( q u o t i n g H u t c h i n s o n , 288 A l a . a t 
24, 256 So. 2d a t 2 8 4 ) . 
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" t h e same power o f e m i n e n t domain as i s v e s t e d by 
law i n any a u t h o r i z i n g s u b d i v i s i o n , i n t h e same 
manner and u n d e r t h e same c o n d i t i o n s as a r e p r o v i d e d 
by l a w f o r t h e e x e r c i s e o f t h e power o f e m i n e n t 
domain by s u c h a u t h o r i z i n g s u b d i v i s i o n ; p r o v i d e d 
h o wever, t h a t u n d e r no c i r c u m s t a n c e s may an 
a u t h o r i t y e x e r c i s e t h e power o f e m i n e n t domain f o r 
t h e p u r p o s e s o f p r o v i d i n g o f f i c e f a c i l i t i e s f o r any 
p h y s i c i a n , d e n t i s t o r o t h e r h e a l t h c a r e p r o f e s s i o n a l 
p r i m a r i l y f o r use i n h i s p r i v a t e p r a c t i c e . " 

See A l a . Code 1975, § 22-21-319. The A u t h o r i t y ' s c e r t i f i c a t e 

o f i n c o r p o r a t i o n p r o v i d e s i t w i t h t h e power o f e m i n e n t domain. 

A l t h o u g h t h a t power i s among powers t h a t b e l o n g t o t h e S t a t e , 

t h i s C o u r t has n o t f o u n d t h e p o s s e s s i o n o f t h e power o f 

e m i n e n t domain t o be d e t e r m i n a t i v e , i n and o f i t s e l f , o f t h e 

i s s u e w h e t h e r a p a r t i c u l a r e n t i t y i s e n t i t l e d t o S t a t e 

i m m u n i t y . C l e a r l y , t h e power o f e m i n e n t domain i s a power 

e n j o y e d by e n t i t i e s s u c h as m u n i c i p a l i t i e s and c o u n t i e s , 

p u b l i c c o r p o r a t i o n s , and o t h e r a g e n c i e s t h a t a r e n o t p a r t o f 

t h e S t a t e and t h a t do n o t e n j o y S t a t e i m m u n i t y . See, e.g., 

G r e a t e r M o b i l e - W a s h i n g t o n C n t y . M e n t a l H e a l t h B o a r d , 94 0 

So. 2d a t 994; T a l l a s e e h a t c h i e C r e e k , 620 So. 2d a t 630; and 

Thomas v. Alabama Mun. E l e c . A u t h . , 432 So. 2d a t 481 (see 

A l a . Code 1975, § 1 1 - 5 0 A - 8 ( 4 ) ) . 

The A u t h o r i t y a l s o p o s s e s s e s c e r t a i n powers u n d e r t h e HCA 

A c t t h a t p o s e d i f f i c u l t y i n r e a c h i n g a c o n c l u s i o n t h a t t h e 
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A u t h o r i t y has S t a t e i m m u n i t y . I n p a r t i c u l a r , i t i s e s p e c i a l l y 

h a r d f o r t h i s C o u r t t o o v e r l o o k t h e f a c t t h a t t h e l e g i s l a t u r e , 

w h i c h i s r e s p o n s i b l e f o r t h e c r e a t i o n o f h e a l t h - c a r e 

a u t h o r i t i e s , e x p r e s s l y c o n t e m p l a t e d t h a t s u c h a u t h o r i t i e s 

w o u l d be e n t i t i e s s u b j e c t t o s u i t : 

" ( a ) I n a d d i t i o n t o a l l o t h e r powers g r a n t e d 
e l s e w h e r e i n t h i s a r t i c l e , and s u b j e c t t o t h e 
e x p r e s s p r o v i s i o n s o f i t s c e r t i f i c a t e o f 
i n c o r p o r a t i o n , an a u t h o r i t y s h a l l have t h e f o l l o w i n g 
p o w e r s , t o g e t h e r w i t h a l l powers i n c i d e n t a l t h e r e t o 
o r n e c e s s a r y t o t h e d i s c h a r g e t h e r e o f i n c o r p o r a t e 
f o r m : 

f l 

"(2) To sue and be su e d i n i t s own  
name i n c i v i l s u i t s and a c t i o n s , and t o 
d e f e n d s u i t s and a c t i o n s a g a i n s t i t , 
i n c l u d i n g s u i t s and a c t i o n s ex d e l i c t o and  
ex c o n t r a c t u , s u b j e c t , however, t o t h e 
p r o v i s i o n s o f C h a p t e r 93 o f T i t l e 11, w h i c h 
c h a p t e r i s h e r e b y made a p p l i c a b l e t o t h e 
a u t h o r i t y . " 

A l a . Code 1975, § 22-21-318. T h i s l a n g u a g e i s p l a i n . 

" A l t h o u g h , s u c h a c l a u s e i s n o t d e t e r m i n a t i v e o f an 

A u t h o r i t y ' s s t a t u s , i t does show t h e i n t e n t o f t h e l e g i s l a t u r e 

t o c r e a t e a s e p a r a t e e n t i t y r a t h e r t h a n an a g e n c y o r an arm o f 

t h e s t a t e . " S t a l l i n g s & Sons, I n c . v. Alabama B l d g . R e n o v a t i o n  

F i n . A u t h . , 689 So. 2d 7 90 , 7 92 ( A l a . 1 9 9 6 ) . See a l s o Wassman  

v. M o b i l e C n t y . Commc'ns D i s t . , 665 So. 2d 941 , 943 ( A l a . 
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1995) ( a p p l y i n g S t a u d t and c o n c l u d i n g t h a t t h e C o m m u n i c a t i o n s 

D i s t r i c t d i d n o t p o s s e s s S t a t e i m m u n i t y ; " t h e 'power t o sue 

and t o be s u e d ' l a n g u a g e i n t h e empowering s t a t u t e i s 

i n c o m p a t i b l e w i t h t h e c o n s t i t u t i o n a l i m m u n i t y w i t h w h i c h s t a t e 

a g e n c i e s a r e c l o a k e d " ) . 6 

I n a d d i t i o n , A l a . Code 1975, § 2 2 - 2 1 - 3 1 8 ( a ) ( 5 ) , p r o v i d e s 

t h a t a h e a l t h - c a r e a u t h o r i t y has t h e power 

" [ t ] o a c q u i r e , c o n s t r u c t , r e c o n s t r u c t , e q u i p , 
e n l a r g e , e x p a n d , a l t e r , r e p a i r , i m p r o v e , m a i n t a i n , 
e q u i p , f u r n i s h and o p e r a t e h e a l t h c a r e f a c i l i t i e s a t 
s u c h p l a c e o r p l a c e s , w i t h i n and w i t h o u t t h e 
b o u n d a r i e s o f i t s a u t h o r i z i n g s u b d i v i s i o n s and 
w i t h i n and w i t h o u t t h e s t a t e , as i t c o n s i d e r s 
n e c e s s a r y o r a d v i s a b l e " 

( E mphasis added.) I f a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r 

t h e HCA A c t i s a S t a t e a g e n c y , t h e l e g i s l a t u r e , by t h i s 

6 A l s o , a h e a l t h - c a r e a u t h o r i t y has t h e power u n d e r t h e HCA 
A c t 

" [ t ] o assume any o b l i g a t i o n s o f any e n t i t y t h a t 
c o n v e y s and t r a n s f e r s t o t h e a u t h o r i t y any h e a l t h 
c a r e f a c i l i t i e s o r o t h e r p r o p e r t y , o r i n t e r e s t 
t h e r e i n , p r o v i d e d t h a t s u c h o b l i g a t i o n s a p p e r t a i n t o 
t h e h e a l t h c a r e f a c i l i t i e s , p r o p e r t y o r i n t e r e s t so 
c o n v e y e d and t r a n s f e r r e d t o t h e a u t h o r i t y . " 

A l a . Code 1975, § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 3 ) . T h i s p r o v i s i o n i s a t 
l e a s t c o n s i s t e n t w i t h t h e n o t i o n t h a t an o b l i g a t i o n owed a 
t o r t c r e d i t o r who has f i l e d a j udgment l i e n a g a i n s t p r o p e r t y 
t h a t i s t r a n s f e r r e d t o an a u t h o r i t y i s t o be e n f o r c e a b l e 
a g a i n s t t h e a u t h o r i t y . 
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p r o v i s i o n , has a u t h o r i z e d a S t a t e a g e n c y t o own a h e a l t h - c a r e 

f a c i l i t y l o c a t e d i n a n o t h e r s t a t e , a s t a t e i n w h i c h t h e 

A u t h o r i t y w o u l d n o t p o s s e s s S t a t e i m m u n i t y l i k e i t has i n 

A l a b a m a . Under s u c h a s c e n a r i o t h e l e g i s l a t u r e w o u l d h a v e , i n 

e f f e c t , p r e f e r r e d t h e c l a i m s o f i n j u r e d p a t i e n t s who a r e 

c i t i z e n s o f o t h e r s t a t e s t o t h o s e o f Alabama c i t i z e n s . 

F i n a l l y , any d i s c u s s i o n o f t h e f i r s t S t a u d t f a c t o r -¬

" t h e c h a r a c t e r o f power d e l e g a t e d t o t h e body" -- i n t h e 

p r e s e n t c a s e must c o n s i d e r t h e c o n t r o l r e t a i n e d by B a p t i s t 

H e a l t h i n r e l a t i o n t o t h e o p e r a t i o n o f t h e A u t h o r i t y and t h e 

r e s e r v a t i o n by B a p t i s t H e a l t h o f an i n t e r e s t i n t h e 

A u t h o r i t y ' s a s s e t s . As t o t h e f o r m e r , t h e a f f i l i a t i o n 

a g r e e m e n t , w h i c h i s i n c o r p o r a t e d by r e f e r e n c e i n t h e 

A u t h o r i t y ' s c e r t i f i c a t e o f i n c o r p o r a t i o n , r e s e r v e s t o B a p t i s t 

H e a l t h t h e r i g h t t o a p p r o v e c e r t a i n s i g n i f i c a n t t r a n s a c t i o n s 

and o p e r a t i o n a l c h a n g e s . 7 

7 S e c t i o n 1.2 o f t h e a f f i l i a t i o n a greement s t a t e s : 

" ( a ) The A u t h o r i t y may n o t engage i n any  
R e s t r i c t e d T r a n s a c t i o n w i t h o u t t h e p r i o r w r i t t e n  
c o n s e n t o f ... [ t h e ] B o a r d and B a p t i s t H e a l t h . 

"(b) E a c h o f t h e f o l l o w i n g s h a l l be deemed t o 
be a ' R e s t r i c t e d T r a n s a c t i o n ' : 

" ( I ) any c a p i t a l e x p e n d i t u r e i n 
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e x c e s s o f $10,000,000, e i t h e r w i t h r e s p e c t 
t o a s i n g l e p r o j e c t o r i n t h e a g g r e g a t e 
w i t h r e s p e c t t o a r e l a t e d g r o u p o f 
p r o j e c t s ; 

" ( i i ) e l i m i n a t i o n o f any s e r v i c e s 
t h a t , as o f t h e C l o s i n g , a r e p r o v i d e d a t 
t h e B a p t i s t S y s t e m H o s p i t a l s ; 

" ( i i i ) any t r a n s a c t i o n i n v o l v i n g t h e  
t r a n s f e r , s a l e o r o t h e r d i s p o s i t i o n o f  
a s s e t s o f t h e A u t h o r i t y t o any p e r s o n o r 
e n t i t y ( i n c l u d i n g w i t h o u t l i m i t a t i o n [ t h e  
B o a r d and UABHS] o r an a f f i l i a t e o f [ t h e  
B o a r d and UABHS]) o t h e r t h a n i n t h e  
o r d i n a r y c o u r s e o f b u s i n e s s o r as o t h e r w i s e  
e x p r e s s l y p e r m i t t e d by t h i s A g r e e m e n t ; 

" ( i v ) t h e i n c u r r i n g o f new d e b t i n  
e x c e s s o f $10,000,000, e i t h e r i n a s i n g l e 
t r a n s a c t i o n o r i n t h e a g g r e g a t e w i t h 
r e s p e c t t o a r e l a t e d s e r i e s o f 
t r a n s a c t i o n s ; 

" ( v ) t h e a p p o i n t m e n t o r r e m o v a l o f  
t h e c h i e f e x e c u t i v e o f f i c e r o f t h e 
A u t h o r i t y ; 

" ( v i ) t h e amendment o f t h e m i s s i o n  
s t a t e m e n t f o r t h e A u t h o r i t y , as s e t f o r t h 
i n t h i s A g r e e m e n t ; 

" ( v i i ) any amendment t o t h e 
c e r t i f i c a t e o f i n c o r p o r a t i o n o r b y l a w s o f  
t h e A u t h o r i t y ; and 

" ( v i i i ) any t r a n s f e r o f f u n d s f r o m  
t h e A u t h o r i t y t o [ t h e B o a r d and UABHS] o r  
an a f f i l i a t e o f [ t h e B o a r d and UABHS]  
t h r o u g h c o n t r i b u t i o n , g r a n t , d i v i d e n d o r  
o t h e r w i s e , e x c e p t s u c h t r a n s f e r s as a r e 
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A d d i t i o n a l l y , § 1.3 o f t h e a f f i l i a t i o n a greement p r o v i d e s 

f o r B a p t i s t H e a l t h t o t r a n s f e r t o t h e A u t h o r i t y a l l i t s a s s e t s 

and a l l i n t e r e s t i n any s u b s i d i a r i e s o r o t h e r a f f i l i a t e s ; t h e 

a f f i l i a t i o n a greement does n o t a p p e a r t o r e q u i r e any payment 

by t h e A u t h o r i t y i n r e t u r n f o r t h o s e a s s e t s and a f f i l i a t e s . 

A l t h o u g h § 1.4 o f t h e a f f i l i a t i o n a greement s t a t e s t h a t 

" [ e ] f f e c t i v e as o f t h e C l o s i n g D a t e , t h e A u t h o r i t y w i l l assume 

a l l d e b t s , l i a b i l i t i e s and o t h e r o b l i g a t i o n s o f B a p t i s t 

H e a l t h , " i t c o n t i n u e s by s t a t i n g : 

" B a p t i s t H e a l t h s h a l l n o t be r e l e a s e d f r o m any o f  
s u c h d e b t s , l i a b i l i t i e s and o t h e r o b l i g a t i o n s . 
N e i t h e r UABHS n o r i t s s p o n s o r s ( [ U n i v e r s i t y o f 
A labama H e a l t h S e r v i c e s F o u n d a t i o n , P.C.,] and t h e 
... B o a r d ) w i l l assume o r be r e q u i r e d t o g u a r a n t e e 
any d e b t s , l i a b i l i t i e s , o r o t h e r o b l i g a t i o n s o f 
B a p t i s t H e a l t h o r t h e A u t h o r i t y . " 

( E mphasis added.) 

The a f f i l i a t i o n a greement f u r t h e r p r o v i d e s i n § 3.3 t h a t , 

upon t h e t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement o r t h e 

d i s s o l u t i o n o f t h e A u t h o r i t y , t h e A u t h o r i t y i s t o t r a n s f e r i t s 

s p e c i f i c a l l y a u t h o r i z e d by t h i s Agreement  
o r t r a n s a c t i o n s i n t h e o r d i n a r y c o u r s e o f  
b u s i n e s s o f t h e A u t h o r i t y . " 

( E mphasis added.) 
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a s s e t s b a c k t o B a p t i s t H e a l t h , e i t h e r e n t i r e l y o r i n 

s u b s t a n t i a l p a r t ( a f t e r a payment t o UABHS) d e p e n d i n g upon t h e 

c i r c u m s t a n c e s . 8 

2. The R e l a t i o n o f t h e A u t h o r i t y t o t h e S t a t e 

A c c o r d i n g t o t h e A u t h o r i t y ' s b r i e f , " t h e l e g i s l a t u r e has 

d e t e r m i n e d t h a t t h e A u t h o r i t y ' a c t s as an a g e n c y o r 

i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n s and as a 

p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . ' A l a . Code [1975,] § 22-

2 1 - 3 1 8 ( c ) . " Thus, t h e A u t h o r i t y c o n t e n d s , i t s h a r e s t h e 

i m m u n i t y o f i t s " a u t h o r i z i n g s u b d i v i s i o n , " t h e B o a r d . See Cox  

v. B o a r d o f T r s . o f U n i v . o f A l a b a m a , 161 A l a . 639, 648, 49 

So. 814, 817 (1909) ( U n i v e r s i t y ' s b o a r d o f t r u s t e e s " a r e b u t 

a g e n t s a p p o i n t e d by t h e s t a t e t o manage t h e a f f a i r s o f t h e 

U n i v e r s i t y , " w h i c h p o s s e s s e s i m m u n i t y u n d e r § 1 4 ) . 

8 T e r m i n a t i o n o f t h e a f f i l i a t i o n a greement f o r t h i s p u r p o s e 
i n c l u d e s t e r m i n a t i o n by B a p t i s t H e a l t h o r any o t h e r p a r t y , 
e i t h e r w i t h o r w i t h o u t c a u s e . S e c t i o n 3.4 p r o v i d e s t h a t 
" c a u s e " i n c l u d e s c o n d u c t o f t h e b u s i n e s s o f t h e A u t h o r i t y " i n 
a manner c o n t r a r y t o t h e m i s s i o n o f B a p t i s t H e a l t h . " I f 
B a p t i s t H e a l t h t e r m i n a t e s t h e a f f i l i a t i o n a greement o t h e r t h a n 
f o r c a u s e , § 3.4 p r o v i d e s t h a t B a p t i s t H e a l t h must pay as 
" c o m p e n s a t i o n " t o UABHS an amount e q u a l t o a p e r c e n t a g e o f 
b e t ween 33% and 50% o f any i n c r e a s e i n t h e v a l u e o f t h o s e 
a s s e t s d u r i n g t h e t e r m o f t h e a f f i l i a t i o n a g r e e m e n t , p l u s an 
a d d i t i o n a l amount i n t h e e v e n t B a p t i s t H e a l t h were t o t h e n 
s e l l o r o t h e r w i s e d i s p o s e o f t h o s e a s s e t s w i t h i n t h r e e y e a r s 
o f t h e t e r m i n a t i o n o f t h e a f f i l i a t i o n a g r e e m e n t . 
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The s p e c i f i c c o n t e x t o f t h e a b o v e - q u o t e d l a n g u a g e f r o m 

A l a . Code 1975, § 2 2 - 2 1 - 3 1 8 ( c ) , however, i s as f o l l o w s : 

" ( c ) As a b a s i s f o r t h e power g r a n t e d i n  
s u b d i v i s i o n (31) o f t h e p r e c e d i n g s u b s e c t i o n ( a ) , 
t h e L e g i s l a t u r e h e r e b y : 

"(1) R e c o g n i z e s and c o n t e m p l a t e s t h a t 
t h e n a t u r e and s c o p e o f t h e powers 
c o n f e r r e d on a u t h o r i t i e s h e r e u n d e r a r e s u c h 
as may c o m p e l e a c h a u t h o r i t y , i n t h e c o u r s e 
o f e x e r c i s i n g i t s o t h e r powers o r by v i r t u e 
o f s u c h e x e r c i s e o f s u c h p o w e r s , t o engage 
i n a c t i v i t i e s t h a t may be c h a r a c t e r i z e d as 
' a n t i c o m p e t i t i v e ' w i t h i n t h e c o n t e m p l a t i o n  
o f t h e a n t i t r u s t l a w s o f t h e s t a t e o r o f  
t h e U n i t e d S t a t e s ; and 

"(2) D e t e r m i n e s , as an e x p r e s s i o n o f  
t h e p u b l i c p o l i c y o f t h e s t a t e w i t h r e s p e c t  
t o t h e d i s p l a c e m e n t o f c o m p e t i t i o n i n t h e  
f i e l d o f h e a l t h c a r e , t h a t e a c h a u t h o r i t y , 
when e x e r c i s i n g i t s powers h e r e u n d e r w i t h 
r e s p e c t t o t h e o p e r a t i o n and management o f 
h e a l t h c a r e f a c i l i t i e s , a c t s as an a g e n c y  
o r i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g  
s u b d i v i s i o n s and as a p o l i t i c a l s u b d i v i s i o n 
o f t h e s t a t e . " 

( E mphasis added.) S e c t i o n 2 2 - 2 1 - 3 1 8 ( a ) ( 3 1 ) , A l a . Code 1975, 

p r o v i d e s t h a t a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA 

A c t can 

" e x e r c i s e a l l powers g r a n t e d h e r e u n d e r i n s u c h 
manner as i t may d e t e r m i n e t o be c o n s i s t e n t w i t h t h e 
p u r p o s e s o f t h i s a r t i c l e , n o t w i t h s t a n d i n g t h a t as a 
c o n s e q u e n c e o f s u c h e x e r c i s e o f s u c h powers i t 
e ngages i n a c t i v i t i e s t h a t may be deemed 
' a n t i c o m p e t i t i v e ' w i t h i n t h e c o n t e m p l a t i o n o f t h e 
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a n t i t r u s t l a w s o f t h e s t a t e o r o f t h e U n i t e d 
S t a t e s . " 

B a s e d on t h e f o r e g o i n g , i t i s a p p a r e n t t h a t t h e 

l e g i s l a t u r e has s t a t e d t h a t a h e a l t h - c a r e a u t h o r i t y a c t s as an 

ag e n c y o r i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n and 

as a p o l i t i c a l s u b d i v i s i o n o f t h e S t a t e o n l y i n c o n n e c t i o n 

w i t h i t s engagement i n a n t i c o m p e t i t i v e c o n d u c t . What t h e 

A u t h o r i t y ' s argument g l o s s e s o v e r i s t h a t t h e i s s u e s o f 

i m m u n i t y f r o m a n t i t r u s t l a w s and o f S t a t e i m m u n i t y a r e two 

d i f f e r e n t t h i n g s . The f o r m e r i s a l e g i s l a t i v e l y c o n t r o l l e d 

i m m u n i t y r e l a t e d t o a p a r t i c u l a r a c t i v i t y ; t h e l a t t e r i s a 

b l a n k e t i m m u n i t y p r o v i d e d by t h e Alabama C o n s t i t u t i o n o f 1901. 

An e n t i t y may be a u t h o r i z e d by t h e S t a t e t o engage i n 

a n t i c o m p e t i t i v e a c t i v i t y and be immune f r o m s u i t f o r d o i n g so 

b u t s t i l l n o t p o s s e s s S t a t e i m m u n i t y . T h i s i s e v i d e n t f r o m 

c o n s i d e r i n g t h e a n t i t r u s t p r e c e d e n t s t h e m s e l v e s . 

To t h e e x t e n t t h e A u t h o r i t y a r g u e s t h a t t h e l e g i s l a t u r e ' s 

a r t i c u l a t i o n o f a p o l i c y t h a t i t s h o u l d have a n t i t r u s t 

i m m u n i t y i s an " i n d i c a t i o n " t h a t s u p p o r t s t h e c o n c l u s i o n t h a t 

i t s h o u l d be v i e w e d as t h e S t a t e f o r p u r p o s e s o f § 14 

i m m u n i t y , i t i s a v e r y weak " i n d i c a t i o n . " I t i s w e l l s e t t l e d 

t h a t even " l o c a l g o v e r n m e n t a l e n t i t i e s " may " ' e n g a g e [ ] i n 
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a n t i c o m p e t i t i v e c o n d u c t p u r s u a n t t o a ' c l e a r l y e x p r e s s e d s t a t e 

p o l i c y . ' " T o d o r o v v. DCH H e a l t h c a r e A u t h . , 921 F.2d 1438, 

1460 ( 1 1 t h C i r . 1991) ( q u o t i n g Town o f H a l l i e v. C i t y o f Eau 

C l a i r e , 471 U.S. 34, 40 (1 985)) ( e m p h a s i s a d d e d ) . As t h e 

U n i t e d S t a t e s Supreme C o u r t has s t a t e d : 

" M u n i c i p a l i t i e s ... a r e n o t b e y o n d t h e r e a c h o f t h e 
a n t i t r u s t l a w s by v i r t u e o f t h e i r s t a t u s b e c a u s e 
t h e y a r e n o t t h e m s e l v e s s o v e r e i g n . R a t h e r , t o 
o b t a i n e x e m p t i o n , m u n i c i p a l i t i e s must d e m o n s t r a t e 
t h a t t h e i r a n t i c o m p e t i t i v e a c t i v i t i e s were 
a u t h o r i z e d by t h e S t a t e ' p u r s u a n t t o s t a t e p o l i c y t o 
d i s p l a c e c o m p e t i t i o n w i t h r e g u l a t i o n o r monopoly 
p u b l i c s e r v i c e . ' " 

Town o f H a l l i e , 471 U.S. a t 38-39 ( c i t a t i o n s o m i t t e d ) ; see 

a l s o M o b i l e C n t y . W a t e r , Sewer & F i r e P r o t . A u t h . , I n c . v. 

M o b i l e A r e a Water & Sewer S y s . , I n c . , 567 F. Supp. 2d 1342, 

1349 (S.D. A l a . 2008) ( n o t i n g t h a t i m m u n i t y f r o m p r o s e c u t i o n 

u n d e r f e d e r a l a n t i t r u s t l a w " i s n o t c o n f i n e d t o s t a t e s , b u t 

has been e x t e n d e d t o m u n i c i p a l i t i e s and i n s t r u m e n t a l i t i e s o f 

s t a t e s , a l b e i t u n d e r a d i f f e r e n t l e g a l t e s t . ... ' [ P ] o l i t i c a l 

s u b d i v i s i o n s s u c h as m u n i c i p a l i t i e s a r e immune f r o m a n t i t r u s t 

l i a b i l i t y i f t h e i r a n t i c o m p e t i t i v e a c t s f o l l o w a c l e a r l y 

a r t i c u l a t e d and a f f i r m a t i v e l y e x p r e s s e d s t a t e p o l i c y . ' " 

( q u o t i n g B a n k e r s I n s . Co. v. F l o r i d a R e s i d e n t i a l P r o p . & Cas. 

J o i n t U n d e r w r i t i n g A s s ' n , 37 F.3d 1293, 1296 ( 1 1 t h C i r . 
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1 9 9 8 ) ) ) . Even a p r i v a t e e n t i t y may engage i n c e r t a i n 

a n t i c o m p e t i t i v e c o n d u c t when t h e r e s t r a i n t on t r a d e i s 

" ' c l e a r l y a r t i c u l a t e d and a f f i r m a t i v e l y e x p r e s s e d as s t a t e 

p o l i c y ' " and " t h e p o l i c y [ i s ] ' a c t i v e l y s u p e r v i s e d ' by t h e 

S t a t e i t s e l f . " C a l i f o r n i a R e t a i l L i q u o r D e a l e r s A s s ' n v.  

M i d c a l Aluminum, I n c . , 445 U.S. 97, 105 ( 1 9 8 0 ) . 

D e s p i t e t h e p o t e n t i a l a v a i l a b i l i t y t o them o f i m m u n i t y as 

t o c e r t a i n a n t i c o m p e t i t i v e c o n d u c t , however, n e i t h e r c o u n t i e s 

n o r m u n i c i p a l i t i e s n o r p r i v a t e e n t i t i e s a r e p a r t o f t h e S t a t e 

o r e n j o y S t a t e i m m u n i t y . See, e.g, P a r k e r v. J e f f e r s o n C n t y . , 

796 So. 2d 1071, 1072 n.2 ( A l a . 2 0 0 0 ) ; K n i g h t v. West Alabama  

E n v t l . Imp. A u t h . , 287 A l a . 15, 20, 24 6 So. 2d 903, 90 6 

( 1 9 7 1 ) ; Ex p a r t e T u s c a l o o s a C n t y . , 796 So. 2d 1100, 1103 ( A l a . 

2 0 0 0 ) ; and Ex p a r t e H a l e C n t y . Bd. o f E d u c ., 14 So. 3d 844 

( A l a . 2 0 0 9 ) . 9 

P u r s u a n t t o A l a . Code 1975, § 2 2 - 2 1 - 3 1 8 ( a ) ( 7 ) , a h e a l t h ¬

c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t has t h e power t o s e l l 

and o t h e r w i s e t o d i s p o s e o f p e r s o n a l and r e a l p r o p e r t y w i t h o u t 

t h e p e r m i s s i o n o f t h e " a u t h o r i z i n g s u b d i v i s i o n " t h a t s p o n s o r e d 

i t s f o r m a t i o n . The o n l y c a v e a t p r e s c r i b e d by § 2 2-21-

9 I t i s u n n e c e s s a r y t o c i t e a u t h o r i t y f o r t h e p r o p o s i t i o n 
t h a t a p r i v a t e e n t i t y does n o t p o s s e s s S t a t e i m m u n i t y . 
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3 1 8 ( a ) ( 7 ) i s t h a t t h e h e a l t h - c a r e a u t h o r i t y may n o t e x e r c i s e 

t h i s power i n a manner t h a t w o u l d m a t e r i a l l y i m p a i r i t s 

a b i l i t y t o p r o v i d e t h e h e a l t h - c a r e s e r v i c e s f o r w h i c h i t was 

c r e a t e d . 

F u r t h e r , t h e l e g i s l a t u r e has p r o v i d e d t h a t c e r t a i n l a w s 

t h a t n o r m a l l y a p p l y t o t h e S t a t e o r i t s a g e n c i e s a r e n o t t o be 

a p p l i e d t o a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t . 

See T e n n e s s e e V a l l e y P r i n t i n g Co. v. H e a l t h C a r e A u t h . o f  

L a u d e r d a l e C n t y . , 61 So. 3d 1027, 1033 ( A l a . 2010) ( n o t i n g 

t h a t " h e a l t h - c a r e a u t h o r i t i e s a r e exempt f r o m c e r t a i n l a w s 

a p p l i c a b l e t o g o v e r n m e n t a l e n t i t i e s " ) . Thus, u n l i k e c e r t a i n 

e n t i t i e s t h a t have been h e l d t o p o s s e s s S t a t e i m m u n i t y , a 

h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t i s n o t s u b j e c t 

t o S t a t e e t h i c s l a w s . Compare Ex p a r t e B o a r d o f D e n t a l  

E x am'rs, 102 So. 3d a t 376 ("'The b o a r d [ o f d e n t a l e x a m i n e r s ] 

... s h a l l a d h e r e t o g u i d e l i n e s and p r o c e e d i n g s o f t h e S t a t e 

E t h i c s C o m m i s s i o n as p r o v i d e d i n C h a p t e r 25 o f T i t l e 36.'" 

( q u o t i n g A l a . Code 1975, § 3 4 - 9 - 4 3 ( b ) ) ) , w i t h A l a . Code 1975, 

§ 22-21-334 ("The p r o v i s i o n s o f C h a p t e r 25 o f T i t l e 36 s h a l l 

... n o t a p p l y t o any a u t h o r i t y , t h e members o f i t s b o a r d o r 
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any o f i t s o f f i c e r s o r e m p l o y e e s . " 1 0 ) . L i k e w i s e , t h e 

l e g i s l a t u r e p r o v i d e d t h a t t h e b o a r d o f d i r e c t o r s ' m e e t i n g s o f 

a h e a l t h - c a r e a u t h o r i t y f o r m e d p u r s u a n t t o t h e HCA A c t a r e n o t 

s u b j e c t t o t h e p r o v i s i o n s o f t h e Alabama Open M e e t i n g s A c t , 

A l a . Code 1975, § 36-25A-1 e t s e q . See A l a . Code 1975, § 22-

2 1 - 3 1 6 ( c ) . 1 1 F u r t h e r , t h e l e g i s l a t u r e p r o v i d e d t h a t t h e 

1 0 S e c t i o n 3 6 - 2 5 - 1 ( 1 6 ) , A l a . Code 1975, d e f i n e s 
" g o v e r n m e n t a l c o r p o r a t i o n s and a u t h o r i t i e s " as 

" [ p ] u b l i c o r p r i v a t e c o r p o r a t i o n s and a u t h o r i t i e s , 
i n c l u d i n g b u t n o t l i m i t e d t o , h o s p i t a l s o r o t h e r 
h e a l t h c a r e c o r p o r a t i o n s , e s t a b l i s h e d p u r s u a n t t o 
s t a t e l a w by s t a t e , c o u n t y o r m u n i c i p a l g o v e r n m e n t s 
f o r t h e p u r p o s e o f c a r r y i n g o u t a s p e c i f i c 
g o v e r n m e n t a l f u n c t i o n . N o t w i t h s t a n d i n g t h e 
f o r e g o i n g , a l l e m p l o y e e s , i n c l u d i n g c o n t r a c t 
e m p l o y e e s , o f h o s p i t a l s o r o t h e r h e a l t h c a r e 
c o r p o r a t i o n s and a u t h o r i t i e s a r e exempt f r o m t h e 
p r o v i s i o n s o f t h i s c h a p t e r . " 
1 1The Open M e e t i n g s A c t p r o v i d e s : 

" I t i s t h e p o l i c y o f t h i s s t a t e t h a t t h e 
d e l i b e r a t i v e p r o c e s s o f g o v e r n m e n t a l b o d i e s s h a l l be 
open t o t h e p u b l i c d u r i n g m e e t i n g s as d e f i n e d i n 
S e c t i o n 3 6 - 2 5 A - 2 ( 6 ) . E x c e p t f o r e x e c u t i v e s e s s i o n s 
p e r m i t t e d i n S e c t i o n 36-25A-7(a) o r as o t h e r w i s e 
e x p r e s s l y p r o v i d e d by o t h e r f e d e r a l o r s t a t e 
s t a t u t e s , a l l m e e t i n g s o f a g o v e r n m e n t a l body s h a l l 
be open t o t h e p u b l i c and no m e e t i n g s o f a 
g o v e r n m e n t a l body may be h e l d w i t h o u t p r o v i d i n g 
n o t i c e p u r s u a n t t o t h e r e q u i r e m e n t s o f S e c t i o n 
36-25A-3." 

A l a . Code 1975, § 3 6 - 2 5 A - 1 ( a ) ( e m p h a s i s a d d e d ) . S e c t i o n 36-
2 5 A - 2 ( 4 ) , A l a . Code 1975, d e f i n e s " g o v e r n m e n t a l body" as 
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c o m p e t i t i v e - b i d l a w s s e t f o r t h i n A l a . Code 1975, § 41-16-20 

t h r o u g h § 41-16-63, w h i c h a r e a p p l i c a b l e t o p u b l i c c o n t r a c t s , 

do n o t a p p l y t o a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA 

A c t . See A l a . Code 1975, § 22-21-335; R o d g e r s v. Hopper, 768 

So. 2d 963 ( A l a . 2000) ( h o l d i n g t h a t l e a s e s e n t e r e d i n t o by 

t h e Alabama C o r r e c t i o n s I n s t i t u t e F i n a n c e A u t h o r i t y , w h i c h was 

h e l d n o t t o have S t a t e i m m u n i t y , a r e exempt f r o m t h e 

c o m p e t i t i v e - b i d l a w , see A l a . Code 1975, § 1 4 - 2 - 3 6 ) ; Thomas, 

s u p r a ( h o l d i n g t h a t c o n t r a c t s o f t h e Alabama M u n i c i p a l 

E l e c t r i c A u t h o r i t y , w h i c h was h e l d n o t t o have S t a t e i m m u n i t y , 

a r e n o t s u b j e c t t o t h e p u b l i c - c o n t r a c t s t a t u t e s , see A l a . Code 

" A l l b o a r d s , b o d i e s , and c o m m i s s i o n s o f t h e 
e x e c u t i v e and l e g i s l a t i v e d e p a r t m e n t s o f t h e s t a t e 
o r i t s p o l i t i c a l s u b d i v i s i o n s o r m u n i c i p a l i t i e s 
w h i c h e x p e n d o r a p p r o p r i a t e p u b l i c f u n d s ; a l l 
m u l t i m e m b e r g o v e r n i n g b o d i e s o f d e p a r t m e n t s , 
a g e n c i e s , i n s t i t u t i o n s , and i n s t r u m e n t a l i t i e s o f t h e 
e x e c u t i v e and l e g i s l a t i v e d e p a r t m e n t s o f t h e s t a t e 
o r i t s p o l i t i c a l s u b d i v i s i o n s o r m u n i c i p a l i t i e s , 
i n c l u d i n g , w i t h o u t l i m i t a t i o n , a l l c o r p o r a t i o n s and 
o t h e r i n s t r u m e n t a l i t i e s whose g o v e r n i n g b o a r d s a r e 
c o m p r i s e d o f a m a j o r i t y o f members who a r e a p p o i n t e d 
o r e l e c t e d by t h e s t a t e o r i t s p o l i t i c a l 
s u b d i v i s i o n s , c o u n t i e s , o r m u n i c i p a l i t i e s ; and a l l 
q u a s i - j u d i c i a l b o d i e s o f t h e e x e c u t i v e and 
l e g i s l a t i v e d e p a r t m e n t s o f t h e s t a t e and a l l 
s t a n d i n g , s p e c i a l , o r a d v i s o r y c o m m i t t e e s o r 
s u b c o m m i t t e e s o f , o r a p p o i n t e d by, t h e body." 

(Emphasis added.) 
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1975, § 41-16-1 e t s e q . , w h i c h i n c l u d e t h e c o m p e t i t i v e - b i d 

s t a t u t e s , see A l a . Code 1975, § 1 1 - 5 0 A - 2 9 ) . 

I n r e g a r d t o o t h e r p r o v i s i o n s o f t h e HCA A c t , we n o t e 

t h a t t h e l e g i s l a t u r e p r o v i d e d l i m i t e d g u i d a n c e as t o who may 

s e r v e as members o f t h e b o a r d o f d i r e c t o r s o f a h e a l t h - c a r e 

a u t h o r i t y . S e c t i o n 2 2 - 2 1 - 3 1 6 ( a ) p r o v i d e s t h a t "no f e w e r t h a n 

a m a j o r i t y o f t h e d i r e c t o r s s h a l l be e l e c t e d by t h e g o v e r n i n g 

body o r b o d i e s o f one o r more o f t h e a u t h o r i z i n g 

s u b d i v i s i o n s . " 1 2 P r o v i s i o n s r e g a r d i n g t h e c o m p o s i t i o n o f a 

b o a r d o f d i r e c t o r s have n o t p r e c l u d e d us f r o m d e t e r m i n i n g t h a t 

an e n t i t y was n o t e n t i t l e d t o S t a t e i m m u n i t y . See S t a l l i n g s  

& Sons, 689 So. 2d a t 793 ("We have f o u n d no p r e c e d e n t h o l d i n g 

t h a t membership on an a u t h o r i t y ' s b o a r d o f d i r e c t o r s o f t h e 

g o v e r n o r , t h e f i n a n c e d i r e c t o r , t h e s t a t e t r e a s u r e r , o r , f o r 

t h a t m a t t e r , any s t a t e o f f i c e r i s d e t e r m i n a t i v e o f w h e t h e r an 

a u t h o r i t y i s an e n t i t y t h a t c o u l d be s u e d o r one t h a t i s 

immune f r o m s u i t . " ) ; see a l s o Thomas, s u p r a , and t h e r e l e v a n t 

s t a t u t o r y p r o v i s i o n g o v e r n i n g t h e Alabama M u n i c i p a l E l e c t r i c 

A u t h o r i t y , A l a . Code 1975, § 11-50A-6. A l s o , we n o t e t h a t t h e 

1 2 I n t h i s c a s e , t h e c e r t i f i c a t e o f i n c o r p o r a t i o n o f t h e 
A u t h o r i t y does p r o v i d e , i n a c c o r d a n c e w i t h t h e s t a t u t e , t h a t 
s i x d i r e c t o r s a r e t o be c h o s e n by t h e B o a r d . The r e m a i n i n g 
f i v e d i r e c t o r s a r e t o be c h o s e n by B a p t i s t H e a l t h . 
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HCA A c t does n o t r e q u i r e t h a t any d i r e c t o r be e m p l o y e d by o r 

o t h e r w i s e a s s o c i a t e d w i t h t h e g o v e r n i n g body o f t h e 

a u t h o r i z i n g s u b d i v i s i o n . Thus, t h e l e g i s l a t u r e d i d n o t 

r e q u i r e t h a t t h e b o a r d o f d i r e c t o r s o f a h e a l t h - c a r e a u t h o r i t y 

be composed e n t i r e l y o f i n d i v i d u a l s , o r i n d e e d o f any 

i n d i v i d u a l s , who a r e s u b j e c t t o t h e d a i l y c o n t r o l o f t h e 

a u t h o r i z i n g s u b d i v i s i o n t h a t c r e a t e d i t . 1 3 

S i g n i f i c a n t l y , t h e r e i s no i n d i c a t i o n t h a t t h e A u t h o r i t y 

r e c e i v e s a p p r o p r i a t i o n s f r o m t h e S t a t e o r f r o m t h e B o a r d . 

Compare S a r r a d e t t v. U n i v e r s i t y o f S o u t h Alabama Med. C t r . , 

484 So. 2d 426, 427 ( A l a . 1986) ( " [ C o u n t e r c l a i m d e f e n d a n t ] has 

c i t e d us t o numerous a c t s o f t h e l e g i s l a t u r e a p p r o p r i a t i n g 

money t o t h e U n i v e r s i t y o f S o u t h Alabama f o r o p e r a t i o n o f t h e 

m e d i c a l c e n t e r [ i t owned and o p e r a t e d ] . T h e r e f o r e , and 

n o t w i t h s t a n d i n g t h e ad v a l o r e m t a x and any o t h e r s o u r c e s o f 

income f o r [ c o u n t e r c l a i m d e f e n d a n t ] , i t a p p e a r s t o us t h a t a 

j udgment a g a i n s t [ c o u n t e r c l a i m d e f e n d a n t ] i n t h i s c a s e w o u l d 

d i r e c t l y a f f e c t t h e f i n a n c i a l s t a t u s o f t h e S t a t e t r e a s u r y . " ) ; 

1 3The l e g i s l a t u r e d i d p r o v i d e t h a t members o f t h e b o a r d o f 
d i r e c t o r s o f t h e A u t h o r i t y c o u l d be " i m p e a c h e d and removed 
f r o m o f f i c e i n t h e same manner and on t h e same g r o u n d s " as 
c e r t a i n p u b l i c o f f i c i a l s . A l a . Code 1975, § 2 2 - 21-316(d) 
( c i t i n g A l a . C o n s t . 1901, § 1 7 5 ) . T h a t , h o w e v er, i s s i m p l y 
one f a c t o r i n t h e e q u a t i o n b e f o r e u s . 
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S t a u d t , 388 So. 2d a t 993 ( " S u b s t a n t i a l a p p r o p r i a t i o n s f o r t h e 

Ar m o r y C o m m i s s i o n a r e made t h r o u g h t h e M i l i t a r y D e p a r t m e n t and 

a r e p a y a b l e f r o m f u n d s i n t h e s t a t e t r e a s u r y t o t h e c r e d i t o f 

t h e A r m o r y C o m m i s s i o n . See, e.g., 1979 A l a . A c t s , No. 79-124, 

p. 192. A d d i t i o n a l l y , t h e g o v e r n o r i s a u t h o r i z e d t o use any 

a p p r o p r i a t i o n f o r m i l i t a r y p u r p o s e s t o pay e x p e n s e s o r 

o b l i g a t i o n s o f t h e C o m m i s s i o n . Code 1975, § 3 1 - 4 - 6 . " ) . I n 

a d d i t i o n t o t h e s i g n i f i c a n c e o f t h i s f a c t o r i n i t s own r i g h t , 

i t s u p p o r t s t h e c o n c l u s i o n t h a t a judgment a g a i n s t t h e 

A u t h o r i t y w o u l d n o t d i r e c t l y a f f e c t t h e S t a t e t r e a s u r y . 

A h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t has no 

a u t h o r i t y o r power t o l e v y any t a x e s . A l a . Code 1975, § 22-

2 1 - 3 1 8 ( d ) . Nor has t h e l e g i s l a t u r e p r o v i d e d t h a t t h e S t a t e , 

o r t h e B o a r d , must make any p r o v i s i o n f o r a h e a l t h - c a r e 

a u t h o r i t y o u t o f t a x r e v e n u e s ( e x c e p t u n d e r c i r c u m s t a n c e s t h a t 

a r e n o t b e f o r e u s , see A l a . Code 1975, § 2 2 - 2 1 - 3 3 0 ) . See A l a . 

Code 1975, § 22-21-344 ( " N o t h i n g i n t h i s a r t i c l e s h a l l be 

c o n s t r u e d t o p e r m i t t h e u s e , by o r f o r t h e b e n e f i t o f any 

a u t h o r i t y , o f t h e p r o c e e d s o f any h o s p i t a l t a x f o r any 

p u r p o s e , a t any p l a c e , o r i n c o n n e c t i o n w i t h any h e a l t h c a r e 

f a c i l i t i e s , n o t p e r m i t t e d o r d e s c r i b e d i n t h e c o n s t i t u t i o n a l , 
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s t a t u t o r y o r o t h e r p r o v i s i o n o f l a w a u t h o r i z i n g t h e 

i m p o s i t i o n , l e v y and c o l l e c t i o n o f s u c h h o s p i t a l t a x o r t h e 

use o f t h e p r o c e e d s t h e r e f r o m . " ) . We a l s o n o t e t h a t t h e 

l e g i s l a t u r e has n o t r e q u i r e d t h a t a h e a l t h - c a r e a u t h o r i t y 

d e l i v e r any s p e c i f i c l e v e l o f m e d i c a l s e r v i c e s t o t h e p u b l i c , 

p a r t i c u l a r l y t o t h e i n d i g e n t . 

A h e a l t h - c a r e a u t h o r i t y c r e a t e d p u r s u a n t t o t h e HCA A c t 

i s a t a x - e x e m p t e n t i t y . See A l a . Code 1975, § 2 2-21-333. 

A l t h o u g h t h i s C o u r t has r e c o g n i z e d t h a t an e n t i t y ' s e x e m p t i o n 

f r o m s t a t e and l o c a l t a x a t i o n m i g h t s u g g e s t t h a t t h e e n t i t y i s 

an a g e n c y o f t h e S t a t e , we have n o t f o u n d t h a t f a c t o r 

d e t e r m i n a t i v e f o r p u r p o s e s o f o u r S t a t e - i m m u n i t y a n a l y s i s . 

See, e.g., G r e a t e r M o b i l e - W a s h i n g t o n C n t y . M e n t a l H e a l t h Bd., 

940 So. 2d a t 994; T a l l a s e e h a t c h i e C r e e k , 620 So. 2d a t 6 3 0 . 1 4 

As p r e v i o u s l y r e f e r e n c e d , and as i s d i s c u s s e d i n more 

d e t a i l b e l o w , we n o t e t h a t , s u b j e c t t o c o m p e n s a t i o n t o be p a i d 

1 4 S e c t i o n 22-21-337, A l a . Code 1975, p r o v i d e s t h a t " [ a ] n 
a u t h o r i t y s h a l l be a p u b l i c c o r p o r a t i o n o r a u t h o r i t y and no 
p a r t o f i t s n e t e a r n i n g s r e m a i n i n g a f t e r payment o f i t s 
e x p e n s e s s h a l l i n u r e t o t h e b e n e f i t o f any i n d i v i d u a l , f i r m o r 
c o r p o r a t i o n . " The r e s t r i c t i o n as t o t h e i n u r e m e n t o f n e t 
e a r n i n g s , h owever, i s a l s o p a r t o f what d i s t i n g u i s h e s a p u b l i c 
c o r p o r a t i o n f r o m a p r i v a t e c o r p o r a t i o n and i s c o n s i s t e n t w i t h 
t h e f a c t t h a t a h e a l t h - c a r e a u t h o r i t y c r e a t e d p u r s u a n t t o t h e 
HCA A c t i s a t a x - e x e m p t e n t i t y . 
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t o UABHS u n d e r l i m i t e d c i r c u m s t a n c e s o f an amount e q u a l t o 

o n l y a p o r t i o n o f t h o s e a s s e t s , t h e A u t h o r i t y must r e t u r n a l l 

t h e a s s e t s o f t h e A u t h o r i t y , i n c l u d i n g any t r a n s f e r r e d t o i t 

by B a p t i s t H e a l t h , t o B a p t i s t H e a l t h upon t h e t e r m i n a t i o n o f 

t h e a f f i l i a t i o n a g r e e m e n t . The same r e t u r n o f a s s e t s t o 

B a p t i s t H e a l t h i s p r e s c r i b e d i n t h e e v e n t o f a d i s s o l u t i o n o f 

t h e A u t h o r i t y . I n t h e l a t t e r r e g a r d , a l t h o u g h t h e c e r t i f i c a t e 

o f i n c o r p o r a t i o n p r o v i d e s f o r t h e t r a n s f e r o f a s s e t s t o t h e 

B o a r d i n t h e e v e n t o f a d i s s o l u t i o n o f t h e A u t h o r i t y , i t a l s o 

s p e c i f i c a l l y s t a t e s t h a t t h i s t r a n s f e r i s " s u b j e c t t o t h e 

A u t h o r i t y ' s o b l i g a t i o n s u n d e r t h e A f f i l i a t i o n A greement w i t h 

r e s p e c t t o r e c o n v e y a n c e o f a s s e t s upon t e r m i n a t i o n o f t h e 

A f f i l i a t i o n A g r e e m e n t . " 

D u r i n g o r a l a rgument, t h e A u t h o r i t y c o r r e c t l y n o t e d t h a t , 

a l t h o u g h i t was r e q u i r e d t o make a c o n t r i b u t i o n t o UABHS e a c h 

y e a r i n an amount g e n e r a l l y e q u a l t o 25% o f t h e A u t h o r i t y ' s 

n e t o p e r a t i n g i n c o m e , no p a r t o f i t s n e t e a r n i n g s c o u l d be 

d i s t r i b u t e d as s u c h t o B a p t i s t H e a l t h . S e c t i o n 22-21-337, 

A l a . Code 1975, p r o v i d e s : 

"An a u t h o r i t y s h a l l be a p u b l i c c o r p o r a t i o n o r 
a u t h o r i t y and no p a r t o f i t s n e t e a r n i n g s r e m a i n i n g 
a f t e r payment o f i t s e x p e n s e s s h a l l i n u r e t o t h e 
b e n e f i t o f any i n d i v i d u a l , f i r m o r c o r p o r a t i o n , 
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e x c e p t i n t h e e v e n t t h e b o a r d s h a l l d e t e r m i n e t h a t 
s u f f i c i e n t p r o v i s i o n has been made f o r t h e f u l l 
payment o f t h e e x p e n s e s , s e c u r i t i e s and o t h e r 
o b l i g a t i o n s o f t h e a u t h o r i t y , t h e n any p o r t i o n , as 
d e t e r m i n e d by t h e b o a r d , o f t h e n e t e a r n i n g s o f t h e 
a u t h o r i t y t h e r e a f t e r a c c r u i n g may, i n t h e d i s c r e t i o n 
o f t h e b o a r d , be p a i d t o one o r more o f i t s 
a u t h o r i z i n g s u b d i v i s i o n s . " 

N o n e t h e l e s s , b e c a u s e a l l o r a s u b s t a n t i a l p a r t o f t h e a s s e t s 

h e l d by t h e A u t h o r i t y a t t h e t i m e o f t h e t e r m i n a t i o n o f t h e 

a f f i l i a t i o n a greement a r e t o be t r a n s f e r r e d t o B a p t i s t H e a l t h , 

t o t h e e x t e n t t h a t t h e o p e r a t i o n o f t h e h e a l t h - c a r e f a c i l i t y 

r e s u l t s i n any g r o w t h i n t h e v a l u e o f t h e a s s e t s d u r i n g t h e 

t e r m o f t h e a f f i l i a t i o n a g r e e m e n t , t h a t g r o w t h w i l l i n u r e t o 

t h e b e n e f i t o f B a p t i s t H e a l t h upon t h e t e r m i n a t i o n o f t h e 

a f f i l i a t i o n a g r e e m e n t . 1 5 

1 5 N o r does t h e f a c t t h a t t h e A u t h o r i t y i s t o make a 
" c o n t r i b u t i o n " t o UABHS i n most y e a r s , o r t h a t a payment 
r e p r e s e n t i n g p a r t o f t h e v a l u e o f t h e a s s e t s o f t h e A u t h o r i t y 
may, u n d e r l i m i t e d c i r c u m s t a n c e s , be due t o UABHS upon 
t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement o r d i s s o l u t i o n o f t h e 
A u t h o r i t y , s u p p o r t t h e e x t e n s i o n o f § 14 i m m u n i t y t o t h e 
A u t h o r i t y . Even i n c a s e s i n w h i c h a l l t h e a s s e t s o f a p u b l i c 
c o r p o r a t i o n must, upon d i s s o l u t i o n o f t h e c o r p o r a t i o n , be 
t r a n s f e r r e d b a c k t o t h e S t a t e i t s e l f , o u r c a s e s do n o t 
c o n s i d e r t h e d i m i n u t i o n i n income o r a s s e t s o f t h e c o r p o r a t i o n 
t o be an i n v a s i o n o f t h e S t a t e t r e a s u r y i n t h e s e n s e n e c e s s a r y 
t o deem t h a t c o r p o r a t i o n a p a r t o f t h e S t a t e and t r i g g e r § 14 
i m m u n i t y . See G r e a t e r M o b i l e - W a s h i n g t o n C n t y . M e n t a l H e a l t h  
Bd., 940 So. 2d a t 996 ( h o l d i n g t h a t b o a r d was n o t e n t i t l e d 
t o S t a t e i m m u n i t y even t h o u g h upon d i s s o l u t i o n i t s a s s e t s 
v e s t e d i n t h e De p a r t m e n t o f M e n t a l H e a l t h ) ; see a l s o R o d g e r s , 
s u p r a ( n o t i n g t h a t , upon d i s s o l u t i o n , t h e a s s e t s o f t h e 
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Alabama C o r r e c t i o n s I n s t i t u t e F i n a n c e A u t h o r i t y r e v e r t t o t h e 
S t a t e , see A l a . Code 1975, § 1 4 - 2 - 2 5 ) ; S t a l l i n g s & Sons, 689 
So. 2d a t 793 ("[T]he A u t h o r i t y h o l d s t i t l e t o t h e p r o p e r t y i t 
i s c h a r g e d w i t h m a i n t a i n i n g and, i n e f f e c t , has r i g h t s 
s e p a r a t e f r o m t h e s t a t e , a f f e c t i n g t h a t p r o p e r t y and t h o s e 
r i g h t s a r e s u b j e c t o n l y t o t h e d i s s o l u t i o n o f t h e A u t h o r i t y . 
The c o n v e y a n c e i n S e c t i o n 41-10-470, A l a . Code 1975, p r o v i d e s 
t h a t t h e A u t h o r i t y ' s h a l l be i n v e s t e d w i t h a l l r i g h t s and 
t i t l e t h a t t h e S t a t e o f Alabama had i n t h e p r o p e r t y c o n v e y e d 
... t h e r e b y , s u b j e c t t o t h e r i g h t o f r e v e r t e r t o t h e s t a t e 
upon d i s s o l u t i o n o f t h e a u t h o r i t y . ' M o r e o v e r , a s e p a r a t e 
a c c o u n t i n t h e s t a t e t r e a s u r y was c r e a t e d f o r a l l p r o c e e d s 
d e r i v e d f r o m t h e s a l e o f any bonds i s s u e d by t h e A u t h o r i t y and 
i t i s ' s u b j e c t t o be drawn on by t h e a u t h o r i t y ' f o r t h e 
p u r p o s e s d e s c r i b e d t h e r e i n . § 41-10-468, A l a . Code 1975. 
B a s e d on t h e f o r e g o i n g , we b e l i e v e t h a t i t i s c l e a r t h a t t h e 
A u t h o r i t y was c r e a t e d as a s e p a r a t e e n t i t y , t h a t i t i s n o t an 
arm o f t h e s t a t e , and t h a t i t i s n o t , t h e r e f o r e , immune f r o m 
s u i t u n d e r § 14." (e m p h a s i s o m i t t e d ) ) ; Thomas, s u p r a 
( i n v o l v i n g t h e Alabama M u n i c i p a l E l e c t r i c A u t h o r i t y , whose 
g o v e r n i n g s t a t u t e , A l a . Code 1975, § 11-50A-1 e t s e q . , 
p r o v i d e s t h a t , upon d i s s o l u t i o n , " a l l t h e p r o j e c t s , b u i l d i n g s , 
p r o p e r t i e s and o t h e r a s s e t s t h e n owned by t h e [AMEA]" a r e t o 
"be c o n v e y e d t o t h e m u n i c i p a l i t i e s a t t h a t t i m e r e p r e s e n t e d on 
t h e e l e c t i o n c o m m i t t e e . " A l a . Code 1975, § 1 1 - 5 0 A - 2 7 . ) . 

M o r e o v e r , i n t h i s c a s e , t h e a f o r e m e n t i o n e d payments due 
upon t h e t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement o r t h e 
d i s s o l u t i o n o f t h e A u t h o r i t y a r e payments t o be made o n l y t o 
UABHS, n o t t h e B o a r d . UABHS i s a s e p a r a t e c o r p o r a t i o n f o r m e d 
by t h e B o a r d and U n i v e r s i t y o f Alabama H e a l t h S e r v i c e s 
F o u n d a t i o n , P.C. ("UAHSF") ( i t s e l f a s e p a r a t e c o r p o r a t i o n ) . 
UABHS i s n o t t h e B o a r d . As t h i s C o u r t s p e c i f i c a l l y has h e l d , 
UABHS i s n o t p a r t o f t h e S t a t e so as t o q u a l i f y f o r i m m u n i t y 
u n d e r § 14. See n o t e 5, s u p r a ( a l s o n o t i n g o u r h o l d i n g t h a t 
UAHSF i s n o t p a r t o f t h e S t a t e so as t o q u a l i f y f o r § 14 
i m m u n i t y ) . The f a c t t h a t some amount m i g h t be p a i d t o UABHS 
by t h e A u t h o r i t y u n d e r l i m i t e d c i r c u m s t a n c e s s u r r o u n d i n g t h e 
t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement o r t h e d i s s o l u t i o n o f 
t h e A u t h o r i t y s i m p l y h o l d s no i m p o r t f o r w h e t h e r t h e A u t h o r i t y 
i t s e l f i s p a r t o f t h e S t a t e f o r p u r p o s e s o f § 14 i m m u n i t y . 
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I n a d d i t i o n , we n o t e t h a t , u n l i k e c e r t a i n e n t i t i e s t h a t 

have been h e l d t o p o s s e s s S t a t e i m m u n i t y , a h e a l t h - c a r e 

a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t i s n o t r e q u i r e d t o f i l e 

w i t h t h e S t a t e an a u d i t o r r e p o r t o f t h e a u t h o r i t y ' s income 

and e x p e n d i t u r e s . Compare Ex p a r t e B o a r d o f D e n t a l E xam'rs, 

102 So. 3d a t 383 ( c i t i n g A l a . Code 1975, § 3 4 - 9 - 4 2 ) . 

L i k e w i s e , t h e l e g i s l a t u r e has n o t r e s t r i c t e d a h e a l t h - c a r e 

a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t t o h i r i n g o n l y a t t o r n e y s 

who a r e a p p r o v e d by t h e a t t o r n e y g e n e r a l . Compare i d . ( c i t i n g 

A l a . Code 1975, § 3 4 - 9 - 4 3 ( a ) ( 8 ) b . ) , w i t h A l a . Code 1975, § 22-

2 1 - 3 1 8 ( a ) ( 2 5 ) . 

S i g n i f i c a n t l y , a l t h o u g h a h e a l t h - c a r e a u t h o r i t y c r e a t e d 

u n d e r t h e HCA A c t may i s s u e bonds and i n c u r i n d e b t e d n e s s , t h e 

l e g i s l a t u r e s p e c i f i c a l l y has p r o v i d e d t h a t a h e a l t h - c a r e 

a u t h o r i t y ' s d e b t s and o b l i g a t i o n s a r e n o t d e b t s and 

o b l i g a t i o n s o f t h e S t a t e o r o f an a u t h o r i z i n g s u b d i v i s i o n . 

S e c t i o n 22-21-325, A l a . Code 1975, s t a t e s : 

" A l l a g r e e m e n t s and o b l i g a t i o n s u n d e r t a k e n , and 
a l l s e c u r i t i e s i s s u e d , by an a u t h o r i t y s h a l l be 
s o l e l y and e x c l u s i v e l y an o b l i g a t i o n o f t h e 
a u t h o r i t y and s h a l l n o t c r e a t e an o b l i g a t i o n o r d e b t 
o f t h e s t a t e , any a u t h o r i z i n g s u b d i v i s i o n o r any 
o t h e r c o u n t y o r m u n i c i p a l i t y w i t h i n t h e m e a ning o f 
any c o n s t i t u t i o n a l o r s t a t u t o r y p r o v i s i o n . The 
f a i t h and c r e d i t o f t h e s t a t e , any a u t h o r i z i n g 
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s u b d i v i s i o n o r any o t h e r c o u n t y o r m u n i c i p a l i t y 
s h a l l n e v e r be p l e d g e d f o r t h e payment o f any 
s e c u r i t i e s i s s u e d by an a u t h o r i t y ; n o r s h a l l t h e 
s t a t e , any a u t h o r i z i n g s u b d i v i s i o n o r any o t h e r 
c o u n t y o r m u n i c i p a l i t y be l i a b l e i n any manner f o r 
t h e payment o f t h e p r i n c i p a l o f o r i n t e r e s t on any 
s e c u r i t i e s o f an a u t h o r i t y o r f o r t h e p e r f o r m a n c e o f 
any p l e d g e , m o r t g a g e , o b l i g a t i o n o r agreement o f any 
k i n d w h a t s o e v e r t h a t may be u n d e r t a k e n by an 
a u t h o r i t y . " 

Compare Ex p a r t e B o a r d o f D e n t a l Exam'rs, s u p r a , w i t h A l a . 

Code 1975, §§ 2 2 - 2 1 - 3 1 8 ( a ) ( 9 ) and 22-21-325. See a l s o 

R o d g e r s , s u p r a ( c i t i n g A l a . Code 1975, § 14-2-24, w h i c h 

s t a t e s : "No o b l i g a t i o n i n c u r r e d by t h e [Alabama C o r r e c t i o n s 

I n s t i t u t e F i n a n c e A u t h o r i t y ] ... s h a l l c r e a t e an o b l i g a t i o n o r 

d e b t o f t h e s t a t e . " ) ; T a l l a s e e h a t c h i e C r e e k , 620 So. 2d a t 630 

( o b l i g a t i o n s o f W a t e r s h e d C o n s e r v a n c y D i s t r i c t a r e n o t 

o b l i g a t i o n s o f t h e S t a t e , c o u n t y , o r m u n i c i p a l i t y , see A l a . 

Code 1975, § 9 - 8 - 6 1 ( 3 ) ) ; S t a l l i n g s & Sons, 689 So. 2d a t 792 

( " S t a l l i n g s a r g u e s t h a t , i n l i g h t o f t h e i n c l u s i o n o f t h i s 

l a n g u a g e i n t h e e n a b l i n g l e g i s l a t i o n , t h e A u t h o r i t y , i f i t i s 

an arm o f t h e s t a t e , c a n n o t p e r f o r m i t s n e c e s s a r y f u n c t i o n s 

w i t h o u t v i o l a t i n g § 213, A l a . C o n s t . 1901, w h i c h p r o v i d e s t h a t 

'any a c t c r e a t i n g o r i n c u r r i n g any new d e b t a g a i n s t t h e s t a t e , 

e x c e p t as h e r e i n p r o v i d e d f o r , s h a l l be a b s o l u t e l y v o i d . ' We 

a g r e e . " ( f o o t n o t e o m i t t e d ) ) ; and Thomas, 432 So. 2d a t 481 
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("[T]he A u t h o r i t y e x i s t s as a p u b l i c c o r p o r a t i o n s e p a r a t e and 

a p a r t f r o m t h e S t a t e . Any l i a b i l i t i e s t h e A u t h o r i t y m i g h t 

i n c u r w o u l d n e v e r be p a y a b l e o u t o f t h e S t a t e T r e a s u r y . " ) . 

3. W e i g h i n g t h e S t a u d t F a c t o r s A g a i n s t E a c h O t h e r 

I n R o d g e r s , s u p r a , t h i s C o u r t c o n c l u d e d t h a t t h e Alabama 

C o r r e c t i o n s I n s t i t u t e F i n a n c e A u t h o r i t y ("the A C I F A " ) , a 

p u b l i c c o r p o r a t i o n f o r m e d p u r s u a n t t o A l a . Code 1975, § 14-2-1 

e t s e q . , was n o t e n t i t l e d t o i m m u n i t y u n d e r § 14, A l a . C o n s t . 

1901. D i s c u s s i n g T a l l a s e e h a t c h i e C r e e k , t h e R o d g e r s C o u r t 

s t a t e d : 

"As a [ w a t e r s h e d c o n s e r v a n c y d i s t r i c t ('WCD')], 
[ T a l l a s e e h a t c h i e ] C r e e k was a u t h o r i z e d t o a c t as an 
a g e n t o f t h e S t a t e . I t e n j o y e d t h e c u s t o m a r y 
g o v e r n m e n t a l power o f e m i n e n t domain; i t was exempt 
f r o m S t a t e and l o c a l t a x a t i o n ; and i t b e n e f i t e d f r o m 
l e g i s l a t i v e a p p r o p r i a t i o n s . See §§ 9 - 8 - 6 1 ( 1 ) , 
9 - 8 - 6 1 ( 7 ) , and 9-8-67. D e s p i t e t h e s e d e c i d e d l y 
g o v e r n m e n t a l c h a r a c t e r i s t i c s , we h e l d t h a t 
T a l l a s e e h a t c h i e C r e e k , as a WCD, was an i n d e p e n d e n t 
e n t i t y , and, t h u s , was n o t e n t i t l e d t o s o v e r e i g n 
i m m u n i t y . T a l l a s e e h a t c h i e C r e e k , 620 So. 2d a t 631. 

on " T h i s C o u r t b a s e d i t s h o l d i n g i n t h a t c a s e 
s e v e r a l key c h a r a c t e r i s t i c s t h a t d i s t i n g u i s h e d WCDs 
as e n t i t i e s s e p a r a t e f r o m t h e S t a t e . Those 
c h a r a c t e r i s t i c s i n c l u d e d t h e a b i l i t y t o : (1) sue and 
be s u e d ; (2) e n t e r i n t o c o n t r a c t s ; (3) s e l l and 
d i s p o s e o f p r o p e r t y ; and (4) i s s u e b o n d s . I d . a t 
630 ( c i t i n g [ A l a . Code 1975,] §§ 9 - 8 - 2 5 ( a ) ( 1 3 ) , 
9 - 8 - 6 1 ( 6 ) , and 9-8-61(4) and ( 5 ) ) . N o t a b l y , t h e 
L e g i s l a t u r e a l s o had e x p r e s s l y p r o v i d e d t h a t d e b t s 
and o b l i g a t i o n s o f a WCD were n o t t h e S t a t e ' s d e b t s 
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and o b l i g a t i o n s . I d . ( c i t i n g [ A l a . Code 1975,] 
§ 9 - 8 - 6 1 ( 3 ) ) . We f o u n d t h i s f i n a l c h a r a c t e r i s t i c t o 
be d i s p o s i t i v e , s t a t i n g : 

" ' T h i s l a s t p r o v i s i o n c l e a r l y c o n t e m p l a t e s 
t h a t WCD a r e e n t i t i e s s e p a r a t e and a p a r t 
f r o m t h e S t a t e ; t h e p r o v i s i o n a l s o 
i n t r o d u c e s an e l e m e n t o f a m b i g u i t y i n t o t h e 
c r u c i a l q u e s t i o n o f t h e f i n a n c i a l 
r e s p o n s i b i l i t y f o r any judgment a d v e r s e t o 
a WCD.' 

" T a l l a s e e h a t c h i e C r e e k , 620 So. 2d a t 630. 

" I n t h e p r e s e n t c a s e , ACIFA has t h e s e same 
q u a l i t i e s , q u a l i t i e s s u g g e s t i n g t h a t i t i s an e n t i t y 
i n d e p e n d e n t o f t h e S t a t e . These q u a l i t i e s i n c l u d e : 
(1) t h e power t o sue and be s u e d ; (2) t h e power t o 
e n t e r i n t o c o n t r a c t s ; (3) t h e power t o s e l l and 
d i s p o s e o f p r o p e r t y ; (4) t h e power t o i s s u e b o n d s ; 
and (5) e x c l u s i v e r e s p o n s i b i l i t y f o r i t s f i n a n c i a l 
o b l i g a t i o n s ( t h e same q u a l i t y t h a t we f o u n d 
d i s p o s i t i v e i n T a l l a s e e h a t c h i e C r e e k ) . See [ A l a . 
Code 1975,] §§ 1 4 - 2 - 8 ( 2 ) , 14-2-8(5) t h r o u g h ( 7 ) , 
14-2-12, and 14-2-24. 

"ACIFA a r g u e s t h a t , n o t w i t h s t a n d i n g t h a t i t has 
t h o s e q u a l i t i e s , i t i s o r g a n i z a t i o n a l l y i n t e r t w i n e d 
w i t h t h e S t a t e by v i r t u e o f t h e S t a t e ' s o v e r s i g h t 
power r e g a r d i n g A C I F A ' s c h i e f o p e r a t i n g a c t i v i t y - ¬
p r i s o n c o n s t r u c t i o n . T h i s o v e r s i g h t power, however, 
i s n o t d i f f e r e n t f r o m t h e power t o d i r e c t o p e r a t i o n s 
t h a t i s commonly e x e r c i s e d by t h e owner o f any 
o r d i n a r y b u s i n e s s . I n t h i s c a s e , t h e S t a t e ' s power 
t o d i r e c t o p e r a t i o n s i n c l u d e s t h e power t o a p p r o v e 
p r i s o n - c o n s t r u c t i o n p l a n s and t h e use o f p r i s o n 
l a b o r . A C I F A ' s r e l a t i o n s h i p w i t h t h e S t a t e does n o t 
p e r s u a d e us t o a c c e p t i t s a r g u m e n t . " 

768 So. 2d a t 967. 
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C o n s i s t e n t w i t h t h e a p p r o a c h t a k e n by t h e C o u r t i n 

R o d g e r s and T a l l a s e e h a t c h i e C r e e k , we t a k e s t o c k o f some o f 

t h e more n o t e w o r t h y f a c t o r s w e i g h i n g f o r and a g a i n s t t r e a t m e n t 

o f t h e A u t h o r i t y as an arm o f t h e S t a t e . Those t h a t s u p p o r t 

t h a t t r e a t m e n t i n c l u d e : (1) i t s p u r p o s e s o f p r o m o t i n g p u b l i c 

h e a l t h and a r r a n g i n g f o r t h e p r o v i s i o n o f h e a l t h - c a r e s e r v i c e s 

t o t h e i n d i g e n t , (2) t h e a b i l i t y t o e x e r c i s e t h e r i g h t o f 

e m i n e n t domain i n f u r t h e r a n c e o f i t s c o r p o r a t e p u r p o s e s , 

(3) t h e a r t i c u l a t i o n by t h e l e g i s l a t u r e o f a p o l i c y c h o i c e 

t h a t t h e A u t h o r i t y be p e r m i t t e d t o engage i n a n t i c o m p e t i t i v e 

c o n d u c t , (4) t h e A u t h o r i t y ' s t a x - e x e m p t s t a t u s , and (5) t h e 

a p p o i n t m e n t o f a m a j o r i t y o f t h e d i r e c t o r s o f t h e A u t h o r i t y by 

t h e B o a r d . Among t h e f a c t o r s t h a t s u p p o r t t h e t r e a t m e n t o f a 

h e a l t h - c a r e a u t h o r i t y f o r m e d u n d e r t h e HCA A c t as s i m p l y a 

f r a n c h i s e e o f t h e S t a t e a r e : (1) t h e f a c t t h a t o p e r a t i n g a 

h o s p i t a l i s n o t a u n i q u e l y g o v e r n m e n t a l f u n c t i o n , (2) t h e 

power t o s e l l and d i s p o s e o f p r o p e r t y , (3) t h e f a c t t h a t t h e 

S t a t e assumes no r e s p o n s i b i l i t y f o r any d e b t i s s u e d by a 

h e a l t h - c a r e a u t h o r i t y , (4) t h e f a c t t h a t no t a x d o l l a r s a r e 

u s e d i n t h e o p e r a t i o n o f a h e a l t h - c a r e a u t h o r i t y , (5) t h e 

power o f a h e a l t h - c a r e a u t h o r i t y t o make c o n t r a c t s and t o do 
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so w i t h o u t b e i n g r e q u i r e d t o s o l i c i t b i d s o r t o p a r t i c i p a t e i n 

t h e S t a t e c o n t r a c t - r e v i e w p r o c e s s , (6) t h e f a c t t h a t t h e 

l e g i s l a t u r e s p e c i f i c a l l y p r e s c r i b e d t o h e a l t h - c a r e a u t h o r i t i e s 

an a m e n a b i l i t y t o s u i t , and, p e r h a p s most s i g n i f i c a n t l y , 

(7) t h e f a c t t h a t money j u d g m e n t s and o t h e r l o s s e s o r 

o b l i g a t i o n s i n c u r r e d by a h e a l t h - c a r e a u t h o r i t y a r e n o t 

p a y a b l e f r o m t h e S t a t e t r e a s u r y and t h e r e f o r e do n o t " d i r e c t l y 

a f f e c t t h e f i n a n c i a l s t a t u s o f t h e S t a t e t r e a s u r y . " 

A f t e r e x a m i n i n g and w e i g h i n g t h e s i g n i f i c a n c e o f t h e s e 

f a c t o r s , we c o n c l u d e t h a t t h e f a c t o r s t h a t s u p p o r t t r e a t m e n t 

o f t h e A u t h o r i t y as a f r a n c h i s e e o f t h e S t a t e r a t h e r t h a n as 

an "arm o f t h e S t a t e " p r e d o m i n a t e . The i m p a c t o f many o f t h e 

f a c t o r s s u p p o r t i n g t r e a t m e n t as t h e S t a t e i s d i l u t e d i n some 

manner as d i s c u s s e d i n t h e a n a l y s i s above. Among o t h e r 

t h i n g s , t h e power t o o p e r a t e a p u b l i c h o s p i t a l , i n c l u d i n g 

p r o v i d i n g i n d i g e n t h e a l t h c a r e , t h e power t o e x e r c i s e e m i n e n t 

domain, t h e l e g i s l a t u r e ' s e x p r e s s i o n o f i n t e n t t h a t t h e 

A u t h o r i t y be p e r m i t t e d t o engage i n a n t i c o m p e t i t i v e c o n d u c t , 

and t h e A u t h o r i t y ' s t a x - e x e m p t s t a t u s a r e a l l powers o r 

p r i v i l e g e s t h a t may be h e l d by e n t i t i e s s u c h as c i t i e s , 

c o u n t i e s , p u b l i c c o r p o r a t i o n s , a n d / o r n o n p r o f i t c o r p o r a t i o n s 
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t h a t a r e n o t e n t i t l e d t o S t a t e i m m u n i t y . F u r t h e r m o r e , we 

c o n s i d e r t h e i m p o r t o f t h e s e f a c t o r s t o be w e l l o u t w e i g h e d by 

t h e same f i v e f a c t o r s f o u n d t o be d i s p o s i t i v e i n 

T a l l a s e e h a t c h i e C r e e k and R o d g e r s , i . e . , t h e power t o s e l l 

and d i s p o s e o f p r o p e r t y , t h e l e g i s l a t u r e ' s p r e s c r i p t i o n t o t h e 

A u t h o r i t y o f a m e n a b i l i t y t o s u i t , t h e power t o make c o n t r a c t s 

w i t h o u t b e i n g s u b j e c t t o t h e S t a t e ' s c o m p e t i t i v e - b i d l a w s o r 

t h e c o n t r a c t - r e v i e w p r o c e s s , t h e power t o i s s u e d e b t f o r w h i c h 

t h e S t a t e assumes no r e s p o n s i b i l i t y , and, most s i g n i f i c a n t l y , 

t h e f a c t t h a t any j u d g m e n t s o r o t h e r l o s s e s i n c u r r e d by t h e 

A u t h o r i t y a r e n o t p a y a b l e f r o m t h e S t a t e t r e a s u r y . I n 

a d d i t i o n , a h e a l t h - c a r e a u t h o r i t y has no power t o l e v y any 

t a x e s and, e x c e p t i n c e r t a i n l i m i t e d c i r c u m s t a n c e s , no t a x e s 

a r e u s e d t o m a i n t a i n o r o p e r a t e a h e a l t h - c a r e a u t h o r i t y . 

F i n a l l y , i n t h e p r e s e n t c a s e t h e r e i s t h e a d d i t i o n a l f a c t t h a t 

B a p t i s t H e a l t h has r e t a i n e d c o n t r o l o f c e r t a i n s i g n i f i c a n t 

o p e r a t i o n a l d e c i s i o n s and has r e s e r v e d an i n t e r e s t i n t h e 

a s s e t s o f t h e A u t h o r i t y . 

4. C o n c l u s i o n as t o S t a t e Immunity 

The f u n c t i o n p e r f o r m e d by t h e A u t h o r i t y i s , i n t h e m a i n , 

p r o v i d i n g t h e same h e a l t h s e r v i c e s as were p r o v i d e d , p r i o r t o 
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t h e f o r m a t i o n o f t h e A u t h o r i t y , by a p r i v a t e e n t i t y . 

M o r e o v e r , t h e i n t r i n s i c c h a r a c t e r o f a h e a l t h - c a r e a u t h o r i t y 

f o r m e d u n d e r t h e HCA A c t i s d i s t i n g u i s h a b l e f r o m t h a t o f t h e 

h e a l t h - c a r e - s e r v i c e p r o v i d e r s t h a t have been h e l d t o p o s s e s s 

S t a t e i m m u n i t y . Compare, e.g, L i b e r t y N a t ' l L i f e I n s . Co. v.  

U n i v e r s i t y o f Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 

1013 ( A l a . 2 0 0 3 ) ; S a r r a d e t t , s u p r a ; and H u t c h i n s o n v. B o a r d o f  

T r s . o f U n i v . o f A l a b a m a , 288 A l a . 20, 256 So. 2d 281 ( 1 9 7 1 ) . 

See a l s o W h i t e v. Alabama I n s a n e Hosp., 138 A l a . 479, 35 So. 

454 (1903) ( i n v o l v i n g a h o s p i t a l f o r t h e " i n s a n e " and n o t i n g , 

among o t h e r t h i n g s , t h a t t h e S t a t e s u p p l i e d t h e means by w h i c h 

t h e h o s p i t a l was m a i n t a i n e d and o p e r a t e d ) . 

B a s e d on o u r w e i g h i n g o f t h e S t a u d t f a c t o r s , we must 

c o n c l u d e t h a t a h e a l t h - c a r e a u t h o r i t y o r g a n i z e d and o p e r a t i n g 

u n d e r t h e HCA A c t i s n o t an " ' i m m e d i a t e and s t r i c t l y 

g o v e r n m e n t a l a g e n c [ y ] o f t h e S t a t e . ' " See, e.g. A l l r e d , 620 

So. 2d a t 631 ( q u o t i n g Thomas, 432 So. 2d a t 4 80 ). The 

A u t h o r i t y does n o t s e r v e as "an arm o f t h e S t a t e . " I n s t e a d , 

i t i s a " f r a n c h i s e e l i c e n s e d f o r some b e n e f i c i a l p u r p o s e , " 

S t a u d t , 388 So. 2d a t 993, namely t o p a r t i c i p a t e w i t h o t h e r 

h e a l t h - c a r e p r o v i d e r s i n t h i s S t a t e , b o t h p u b l i c and p r i v a t e , 
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i n r e n d e r i n g h e a l t h - c a r e s e r v i c e s t o c i t i z e n s o f t h i s S t a t e . 

The A u t h o r i t y t h e r e f o r e i s n o t e n t i t l e d t o S t a t e i m m u n i t y 

u n d e r § 14 o f t h e Alabama C o n s t i t u t i o n . 

B. Damages Cap o f § 11-93-2 

We t u r n now t o t h e a p p l i c a b i l i t y o f t h e $ 10 0 , 00 0 damages 

cap i n § 11-93-2. 

As a l r e a d y d i s c u s s e d , § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) o f t h e HCA A c t 

p r o v i d e s t h a t h e a l t h - c a r e a u t h o r i t i e s s h a l l be amenable t o 

s u i t i n b o t h t o r t and c o n t r a c t a c t i o n s . I t c o n t i n u e s , 

h owever, by s t a t i n g t h a t t h i s a m e n a b i l i t y t o s u i t i s " s u b j e c t 

... t o t h e p r o v i s i o n s o f C h a p t e r 93 o f T i t l e 11, w h i c h c h a p t e r 

i s h e r e b y made a p p l i c a b l e t o t h e a u t h o r i t y . " ( Emphasis 

added.) 

The A u t h o r i t y a r g u e s t h a t t h i s l a t t e r l a n g u a g e , o r a t 

l e a s t t h e " h e r e b y made a p p l i c a b l e " l a n g u a g e , e v i d e n c e s an 

i n t e n t by t h e l e g i s l a t u r e t o make t h e $100,000 damages cap 

t h a t i s a p p l i c a b l e t o c o u n t y and m u n i c i p a l a g e n c i e s and 

i n s t r u m e n t a l i t i e s u n d e r C h a p t e r 93 a p p l i c a b l e t o a l l h e a l t h ¬

c a r e a u t h o r i t i e s f o r m e d u n d e r t h e HCA A c t , r e g a r d l e s s o f 

w h e t h e r t h e A u t h o r i t y c o n s t i t u t e s an a g e n c y o r i n s t r u m e n t a l i t y 

o f a c o u n t y o r m u n i c i p a l i t y . 
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C o n s i s t e n t w i t h t h e p o s i t i o n t a k e n by t h e t r i a l c o u r t , 

D a v i s r e s p o n d s by a r g u i n g t h a t t h e a b o v e - e m p h a s i z e d p o r t i o n s 

o f § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) p l a i n l y p r o v i d e f o r t h e a p p l i c a t i o n o f 

t h e " c h a p t e r " -- i . e . , t h e e n t i r e " c h a p t e r " and a l l " t h e 

p r o v i s i o n s " f o u n d t h e r e i n . D a v i s p o i n t s o u t t h a t among " t h e 

p r o v i s i o n s " o f C h a p t e r 93 " h e r e b y made a p p l i c a b l e " a r e t h e 

p r o v i s i o n s i n A l a . Code 1975, § 11-93-2 and § 1 1 - 9 3 - 1 ( 1 ) , 

d e f i n i n g t h e p a r t i a l i m m u n i t y g r a n t e d by C h a p t e r 93 as a 

p a r t i a l i m m u n i t y f o r c o u n t i e s and m u n i c i p a l i t i e s and t h e i r 

a g e n c i e s . 1 6 

1 6 S e c t i o n 11-93-2 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ t ] h e 
r e c o v e r y o f damages u n d e r any judgment a g a i n s t a g o v e r n m e n t a l 
e n t i t y s h a l l be l i m i t e d t o $100,000.00 f o r b o d i l y i n j u r y o r 
d e a t h " S e c t i o n 11-93-1(1) d e f i n e s " g o v e r n m e n t a l e n t i t y " 
as f o l l o w s : 

" G o v e r n m e n t a l e n t i t y . Any i n c o r p o r a t e d 
m u n i c i p a l i t y , any c o u n t y , and any d e p a r t m e n t , 
a g e n c y , b o a r d , o r c o m m i s s i o n o f any m u n i c i p a l i t y o r 
c o u n t y , m u n i c i p a l o r c o u n t y p u b l i c c o r p o r a t i o n s , and 
any s u c h i n s t r u m e n t a l i t y o r i n s t r u m e n t a l i t i e s a c t i n g 
j o i n t l y . ' G o v e r n m e n t a l e n t i t y ' s h a l l a l s o i n c l u d e 
c o u n t y p u b l i c s c h o o l b o a r d s , m u n i c i p a l p u b l i c s c h o o l 
b o a r d s and c i t y - c o u n t y s c h o o l b o a r d s when s u c h 
b o a r d s do n o t o p e r a t e as f u n c t i o n s o f t h e S t a t e o f 
A l a b a m a . ' G o v e r n m e n t a l e n t i t y ' s h a l l a l s o mean 
c o u n t y o r c i t y h o s p i t a l b o a r d s when s u c h b o a r d s a r e 
i n s t r u m e n t a l i t i e s o f t h e m u n i c i p a l i t y o r c o u n t y o r 
o r g a n i z e d p u r s u a n t t o a u t h o r i t y f r o m a m u n i c i p a l i t y 
o r c o u n t y . " 
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D a v i s n o t e s t h a t i n § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) t h e l e g i s l a t u r e d i d 

n o t s i m p l y b o r r o w by r e f e r e n c e t h e m o n e t a r y amount o f t h e 

damages cap p r e s c r i b e d i n § 11-93-2 f o r c o u n t i e s and 

m u n i c i p a l i t i e s and t h e n c r e a t e a damages cap f o r a l l h e a l t h ¬

c a r e a u t h o r i t i e s i n t h i s same amount. I n s t e a d , D a v i s a r g u e s , 

i t r e a f f i r m e d t h e a p p l i c a b i l i t y o f C h a p t e r 93, s u c h as i t i s , 

t o h e a l t h - c a r e a u t h o r i t i e s . D a v i s r e a s o n s t h a t t h e e f f e c t o f 

t h e a b o v e - q u o t e d p a s s a g e i s s i m p l y t o make c l e a r t h a t , d e s p i t e 

t h e f a c t t h a t § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) was e n a c t e d a f t e r C h a p t e r 93 

o f T i t l e 11, t h e e x p r e s s g r a n t i n t h e f i r s t s e n t e n c e t h e r e i n 

t o h e a l t h - c a r e a u t h o r i t i e s o f t h e power t o "be s u e d " i n t h e 

l a t e r e n a c t e d § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) i s n o t t o be c o n s t r u e d as 

o v e r r i d i n g t h e g r a n t o f p a r t i a l i m m u n i t y i n § 11-93-2 t o an 

" a u t h o r i t y " t h a t w o u l d o t h e r w i s e f a l l w i t h i n " t h e p r o v i s i o n s " 

o f C h a p t e r 93. 

A l t e r n a t i v e l y , D a v i s a r g u e s t h a t t h e p a r t i c u l a r 

a t t r i b u t e s o f t h e A u t h o r i t y i n t h i s c a s e , as embodied i n i t s 

c e r t i f i c a t e o f i n c o r p o r a t i o n and i n t h e a f f i l i a t i o n a g r e e m e n t , 

p r e v e n t t h e A u t h o r i t y f r o m q u a l i f y i n g as a h e a l t h - c a r e 

a u t h o r i t y u n d e r t h e HCA A c t , o r a t l e a s t w o u l d d e p r i v e i t o f 
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t h e p a r t i a l i m m u n i t y , i f any, o t h e r w i s e g r a n t e d u n d e r § 22-21-

3 1 8 ( a ) ( 2 ) . 

We p r e t e r m i t d i s c u s s i o n o f t h e f o r e g o i n g a r g u m e n t s i n 

l i g h t o f o u r c o n c l u s i o n as t o t h e m e r i t s o f one a d d i t i o n a l 

argument made by D a v i s , n amely, t h a t , t o t h e e x t e n t t h e HCA 

A c t was i n t e n d e d t o e x t e n d t h e $100,000 damages cap o f § 11¬

93-2 t o a l l h e a l t h - c a r e a u t h o r i t i e s o r g a n i z e d u n d e r t h e HCA 

A c t , i . e . , n o t j u s t t h o s e t h a t c o n s t i t u t e a g e n c i e s o r 

i n s t r u m e n t a l i t i e s o f a c o u n t y o r m u n i c i p a l i t y , i t i s 

u n c o n s t i t u t i o n a l . 

U nder Alabama l a w , t h e r e a r e o n l y two c a t e g o r i e s o f 

g o v e r n m e n t a l i m m u n i t y w i t h i n w h i c h t h e A u t h o r i t y p o s s i b l y 

c o u l d f a l l , and t h e A u t h o r i t y f a l l s w i t h i n n e i t h e r . 

The f i r s t c a t e g o r y o f i m m u n i t y e x t e n d s t o t h e S t a t e , 

w h i c h e n j o y s s o v e r e i g n i m m u n i t y . As d i s c u s s e d i n P a r t I I . A . , 

t h e A u t h o r i t y i s n o t an "arm o f t h e S t a t e " and does n o t 

q u a l i f y f o r S t a t e i m m u n i t y . 1 7 

1 7The i m m u n i t y o f c e r t a i n S t a t e o f f i c i a l s and o f S t a t e 
e m p l o y e e s p e r f o r m i n g c e r t a i n g o v e r n m e n t a l f u n c t i o n s a l s o i s a 
f u n c t i o n o f t h e i m m u n i t y a f f o r d e d t o t h e S t a t e . See Ex p a r t e  
Cranman, 792 So. 2d 392 ( A l a . 2000) ( p l u r a l i t y o p i n i o n ) ; 
Ex p a r t e B u t t s , 775 So. 2d 173 ( A l a . 2 0 0 0 ) . 
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The s e c o n d c a t e g o r y a p p l i e s t o l o c a l g o v e r n m e n t a l 

e n t i t i e s , i . e . , c o u n t i e s and m u n i c i p a l i t i e s . As d i s c u s s e d 

b e l o w , u n l i k e S t a t e i m m u n i t y , t h i s s e c o n d c a t e g o r y f i n d s no 

e x p r e s s i o n i n t h e Alabama C o n s t i t u t i o n ; i t e x i s t s i n some 

measure t o d a y o n l y b e c a u s e o f t h e u n i q u e , h i s t o r i c a l t r e a t m e n t 

a f f o r d e d c o u n t i e s and m u n i c i p a l i t i e s u n d e r Alabama l a w : 

common-law i m m u n i t y p r e d a t i n g and s u r v i v i n g t h e a d o p t i o n o f 

t h e 1901 C o n s t i t u t i o n . 

As r e f l e c t e d i n o u r c a s e s , t h e common-law i m m u n i t y f o r 

c o u n t i e s and m u n i c i p a l i t i e s , and p r e s u m a b l y t h e i r a g e n c i e s , i s 

i n d e e d u n i q u e b e c a u s e (a) i t was n o t c r e a t e d by t h e 1901 

C o n s t i t u t i o n b u t (b) i t d i d s u r v i v e t h e a d o p t i o n o f t h e 1901 

C o n s t i t u t i o n . The f a c t t h a t t h i s i m m u n i t y was a f u n c t i o n o f 

common l a w and n o t t h e c o n s t i t u t i o n means t h a t i t can and has 

been r e s t r i c t e d o r m o d i f i e d by l e g i s l a t i v e e n a c t m e n t s ( s e e , 

e.g., § 11-47-190, A l a . Code 1975, and T i t l e 11, C h a p t e r 93, 

A l a . Code 1975, and t h e i r p r e d e c e s s o r s ) w i t h o u t v i o l a t i n g any 

c o n s t i t u t i o n a l p r o v i s i o n r e s t r i c t i n g t h e power o f t h e 

l e g i s l a t u r e ( e . g . , § 14, A l a . C o n s t . 1 9 0 1 ) . C o n v e r s e l y , t h e 

f a c t t h a t t h i s common-law i m m u n i t y was n o t a b r o g a t e d by t h e 

1901 C o n s t i t u t i o n i t s e l f means t h a t t h e c o n t i n u e d e x i s t e n c e o f 
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t h i s i m m u n i t y i n some measure t o d a y ( i . e . , t o t h e e x t e n t t h e 

l e g i s l a t u r e has c h o s e n i n p r o v i s i o n s l i k e § 11-47-190 and 

§ 11-93-2, t o a l l o w i t ) does n o t o f f e n d t h e 1901 C o n s t i t u t i o n 

and i t s a s s u r a n c e s u n d e r §§ 11 and 13, A l a . C o n s t . 1901, o f 

t r i a l by j u r y and r e m e d i e s f o r i n j u r i e s . To t h e c o n t r a r y , t h e 

r e a c h o f t h e s e p r o v i s i o n s has been a s s e s s e d i n t h e c o n t e x t o f 

t h e c o u n t y and m u n i c i p a l i m m u n i t y t h a t was a c c e p t e d a t t h e 

t i m e o f t h e i r a d o p t i o n . 

I t i s b e c a u s e o f t h e u n i q u e s o u r c e and n a t u r e o f c o u n t y 

and m u n i c i p a l i m m u n i t y , and t h e r e s u l t i n g a b i l i t y o f t h e 

l e g i s l a t u r e t h u s t o l i m i t o r m o d i f y i t , t h a t a s t a t u t e s u c h as 

§ 11-93-2 c a n , on t h e one hand, a c k n o w l e d g e and r e a f f i r m t h i s 

i m m u n i t y i n some measure and y e t s i m u l t a n e o u s l y impose a 

r e s t r i c t i o n on t h a t i m m u n i t y , s o m e t h i n g t h e l e g i s l a t u r e has no 

power t o do w i t h r e s p e c t t o S t a t e i m m u n i t y . 1 8 The A u t h o r i t y , 

h o wever, i s n o t a c o u n t y o r m u n i c i p a l i t y , o r an a g e n c y 

1 8 T h a t t h e l e g i s l a t u r e c o n t e m p l a t e d t h a t some h e a l t h - c a r e 
a u t h o r i t i e s m i g h t q u a l i f y u n d e r C h a p t e r 93 o f T i t l e 11 f o r a 
t y p e o f i m m u n i t y t h a t t h e l e g i s l a t u r e c o u l d r e s t r i c t o r w a i v e 
i s f u r t h e r c o r r o b o r a t i o n o f t h e c o n c l u s i o n r e a c h e d i n P a r t 
I I . A . t h a t t h e l e g i s l a t u r e d i d n o t c o n s i d e r h e a l t h - c a r e 
a u t h o r i t i e s t o be p a r t o f t h e S t a t e f o r p u r p o s e s o f i m m u n i t y . 
Dunn C o n s t r . Co. v. S t a t e Bd. o f A d j u s t m e n t , 234 A l a . 372, 
376, 175 So. 383, 386 (1937) ( " [ S e c t i o n 14] w h o l l y w i t h d r a w s 
f r o m t h e L e g i s l a t u r e , o r any o t h e r s t a t e a u t h o r i t y , t h e power 
t o g i v e c o n s e n t t o a s u i t a g a i n s t t h e s t a t e . " ) . 
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t h e r e o f . T h i s , t a k e n i n c o m b i n a t i o n w i t h t h e f a c t t h a t i t i s 

n o t t h e S t a t e , means t h e r e i s no b a s i s upon w h i c h t h e 

l e g i s l a t u r e c o u l d e x t e n d l o c a l g o v e r n m e n t a l i m m u n i t y t o i t . 1 9 

I n Home I n d e m n i t y Co. v. A n d e r s , 459 So. 2d 836 ( A l a . 

1 9 8 4 ) , t h i s C o u r t r e j e c t e d a c o n s t i t u t i o n a l c h a l l e n g e t o § 11¬

93-2 b a s e d on § 13 o f t h e 1901 C o n s t i t u t i o n ( p r o v i d i n g f o r a 

remedy f o r e v e r y i n j u r y ) . I m p o r t a n t l y , i n d o i n g s o , we 

s p e c i f i c a l l y a c k n o w l e d g e d t h a t c o u n t i e s and m u n i c i p a l i t i e s 

e n j o y e d an " i m m u n i t y r e c o g n i z e d a t common l a w , " i . e . , an 

i m m u n i t y t h a t p r e d a t e d t h e a d o p t i o n o f t h e A l a b a m a 

C o n s t i t u t i o n o f 1 901. 459 So. 2d a t 84 0. On t h e b a s i s o f 

t h i s " b a c k g r o u n d " t h i s C o u r t u p h e l d t h e p a r t i a l i m m u n i t y 

a f f o r d e d by § 11-93-2 as one s u b j e c t t o r e g u l a t i o n by t h e 

l e g i s l a t u r e . 459 So. 2d a t 840-41. 

S i m i l a r l y , i n G a r n e r v. C o v i n g t o n C o u n t y , 624 So. 2d 1346 

( A l a . 1 9 9 3 ) , t h i s C o u r t r e j e c t e d t h e argument t h a t § 11-93-2 

v i o l a t e s § 11 o f t h e 1901 C o n s t i t u t i o n ( p r o v i d i n g f o r a r i g h t 

t o t r i a l by j u r y ) . We began by n o t i n g t h a t , i n A n d e r s , t h e 

1 9Compare, e.g., H u t c h i n s o n , 288 A l a . a t 24, 256 So. 2d a t 
283 ( n o t i n g t h a t t h e c l a i m i n t h a t c a s e was n o t a g a i n s t an 
a g e n c y o f a c o u n t y and must be a s s e s s e d as one a g a i n s t an 
a g e n c y o f t h e S t a t e f o r p u r p o s e s o f d e t e r m i n i n g w h e t h e r t h e 
e n t i t y i s e n t i t l e d t o i m m u n i t y ) . 
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C o u r t had r e j e c t e d t h e argument " t h a t § 11-93-2 ' v i o l a t e s t h e 

remedy p r o v i s i o n s o f A r t i c l e I , § 13.'" 624 So. 2d a t 1351. 

C o n s i s t e n t w i t h A n d e r s , we e x p l a i n e d t h a t § 11-93-2 "must be 

a d d r e s s e d i n t h e c o n t e x t o f t h e u n i q u e s t a t u s o f c o u n t i e s and  

c i t i e s as g o v e r n m e n t a l e n t i t i e s . " I d . We e x p l a i n e d t h a t , 

b e c a u s e o f t h e u n i q u e r o l e o f c o u n t i e s and m u n i c i p a l i t i e s as 

l o c a l g o v e r n m e n t a l e n t i t i e s , a c t i o n s a g a i n s t c o u n t i e s and 

m u n i c i p a l i t i e s "have a l w a y s been s u b j e c t t o r e a s o n a b l e 

r e g u l a t i o n by t h e l e g i s l a t u r e on a b a s i s n o t a p p l i c a b l e t o 

a c t i o n s a g a i n s t i n d i v i d u a l s and o t h e r e n t i t i e s . " I d . I n 

G a r n e r , we s p e c i f i c a l l y d i s c u s s e d t h e r e j e c t i o n a t t h e 1901 

C o n s t i t u t i o n a l C o n v e n t i o n o f a p r o v i s i o n t h a t w o u l d have 

p r o v i d e d f o r t h e r i g h t t o sue a m u n i c i p a l i t y and q u o t e d 

p o r t i o n s o f t h e C o n v e n t i o n ' s d e b a t e i n d i c a t i n g t h a t , i n 

r e j e c t i n g t h e p r o v i s i o n , t h e members u n d e r s t o o d t h a t , i n i t s 

a b s e n c e , c o u n t i e s and m u n i c i p a l i t i e s w o u l d c o n t i n u e t o e n j o y 

an i m m u n i t y f r o m s u i t , a l b e i t one s u b j e c t t o " r e g u l a t i o n " by 

t h e l e g i s l a t u r e . 624 So. 2d a t 1351-54. We ended o u r 

a n a l y s i s as f o l l o w s : 

" B e c a u s e c i t i e s and c o u n t i e s a r e e x e r c i s i n g 
g o v e r n m e n t a l f u n c t i o n s , h owever, and b e c a u s e 
j u d g m e n t s a g a i n s t them must be p a i d o u t o f p u b l i c 
moneys d e r i v e d f r o m t a x a t i o n , t h e r e a s o n a b l e 

54 



1090084 

l i m i t a t i o n o f § 11-93-2 on awards a g a i n s t them must 
be s u s t a i n e d . I f t h e C o n s t i t u t i o n a l C o n v e n t i o n had 
a d o p t e d t h e p r o p o s e d l i m i t a t i o n on t h e l e g i s l a t i v e 
power t o r e g u l a t e a c t i o n s a g a i n s t m u n i c i p a l i t i e s , we 
w o u l d p r o b a b l y r e a c h a d i f f e r e n t r e s u l t . G i v e n t h i s 
c o n s t i t u t i o n a l h i s t o r y , h owever, we c a n n o t s a y t h a t 
§ 11-93-2 v i o l a t e s t h e c o n s t i t u t i o n . " 

I d . a t 1354-55. 

I n S m i t h v. S c h u l t e , 671 So. 2d 1334 ( A l a . 1 9 9 5 ) , t h i s 

C o u r t s p e c i f i c a l l y e x p l a i n e d t h a t § 11, A l a . C o n s t . 1901, must 

be r e a d i n t h e c o n t e x t o f t h e c a u s e s o f a c t i o n a v a i l a b l e a t 

common l a w and t h a t t h e i m m u n i t y o f c o u n t i e s and  

m u n i c i p a l i t i e s u n d e r t h e common l a w was t h e r e a s o n l i m i t a t i o n s  

on t h e i r l i a b i l i t y , as r e f l e c t e d i n s t a t u t e s s u c h as § 11-93-

2, were c o n s t i t u t i o n a l : 

" I t i s w e l l s e t t l e d i n Alabama t h a t § 11 g o v e r n s 
(1) t h o s e c a u s e s o f a c t i o n a r i s i n g u n d e r t h e common 
la w , and (2) t h o s e c a u s e s o f a c t i o n a f f o r d e d by 
p r e - 1 9 0 1 s t a t u t e s . T h i s p r i n c i p l e was n e v e r more 
f o r c e f u l l y s t a t e d t h a n i n G i l b r e a t h v. W a l l a c e , 292 
A l a . 267, 270, 292 So. 2d 651, 653 ( 1 9 7 4 ) , where t h e 
C o u r t d e c l a r e d : 'Alabama's C o n s t i t u t i o n e f f e c t e d a 
" f r e e z i n g " o f t h e r i g h t t o j u r y t r i a l as o f 1901.' 
292 A l a . a t 269, 292 So. 2d a t 652. See a l s o A l f o r d  
v. S t a t e ex r e l . A t t o r n e y G e n e r a l , 170 A l a . 178, 
188-8 9, 54 So. 213, 215-16 (1910) ( M a y f i e l d , J . , 
d i s s e n t i n g ) ; Tims v. S t a t e , 26 A l a . 165 ( 1 8 5 5 ) . " 

671 So. 2d a t 1342 ( e m p h a s i s o m i t t e d ) . As we f u r t h e r 

e x p l a i n e d : 
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"The d i s t i n c t i o n b e t ween t h e [ c o u n t y and 
m u n i c i p a l ] e n t i t i e s s u b j e c t t o § 11-93-2 and [ t h e 
m e d i c a l p r o v i d e r s ] s u b j e c t t o § 6-5-547[, A l a . Code 
1975,] r e n d e r s t h e s e r e s p e c t i v e s t a t u t e s so 
f u n d a m e n t a l l y d i s t i n g u i s h a b l e as t o e l i m i n a t e t h e 
n eed f o r f u r t h e r e l a b o r a t i o n . S u f f i c e i t t o s a y , as 
d i d t h e t r i a l j u d g e : 'The d e f e n d a n t s i n t h e c a s e a t 
b a r do n o t e n j o y t h e u n i q u e s t a t u s o f c o u n t i e s o r  
c i t i e s ; and, t h e r e f o r e , no s u c h s t a t u s , c r u c i a l t o 
t h e r a t i o n a l e o f G a r n e r , s u p p o r t s t h e 
c o n s t i t u t i o n a l i t y o f t h e § 6-5-547 cap on any 
w r o n g f u l d e a t h judgment a g a i n s t m e d i c a l p r o v i d e r s . ' " 

671 So. 2d a t 1343-44 ( e m p h a s i s a d d e d ) . 

I t i s w i t h e q u a l c e r t i t u d e t h a t we can and must c o n c l u d e 

i n t h e p r e s e n t c a s e t h a t t h e A u t h o r i t y " d o [ e s ] n o t e n j o y t h e 

u n i q u e s t a t u s o f c o u n t i e s o r c i t i e s ; and, t h e r e f o r e , no s u c h 

s t a t u s , c r u c i a l t o t h e r a t i o n a l e o f G a r n e r [and S c h u l t e and 

t h e c o n s t i t u t i o n a l i t y o f t h e a p p l i c a t i o n o f § 11-93-2 i n t h o s e 

c a s e s ] , s u p p o r t s t h e c o n s t i t u t i o n a l i t y o f t h e [§ 11-93-2] cap 

on any ... judgment a g a i n s t [ t h e A u t h o r i t y ] . " That i s , t o t h e 

e x t e n t § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) may be c o n s t r u e d as an a t t e m p t t o 

e x t e n d t h e p a r t i a l i m m u n i t y f o r c o u n t i e s and m u n i c i p a l i t i e s 

r e c o g n i z e d i n § 11-93-2 t o an e n t i t y t h a t i s n e i t h e r o f t h o s e , 

t h a t a t t e m p t i s u n c o n s t i t u t i o n a l . 

I I I . C o n c l u s i o n 

F o r t h e f o r e g o i n g r e a s o n s , we must r e j e c t t h e A u t h o r i t y ' s 

argument t h a t i t i s e n t i t l e d t o t h e p r o t e c t i o n a f f o r d e d 
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c o u n t i e s and m u n i c i p a l i t i e s i n § 11-93-2. The o n l y o t h e r f o r m 

o f g o v e r n m e n t a l i m m u n i t y t h a t i t can and does s e e k i s t h e 

s o v e r e i g n i m m u n i t y o f t h e S t a t e . S t a t e i m m u n i t y w o u l d a p p l y 

o n l y i f t h e A u t h o r i t y were an " i m m e d i a t e and s t r i c t l y 

g o v e r n m e n t a l a g e n c y o f t h e S t a t e . " I t i s n o t . I t t h e r e f o r e 

i s n o t e n t i t l e d t o e i t h e r f o r m o f g o v e r n m e n t a l i m m u n i t y i t 

r e q u e s t s , and t h e judgment o f t h e t r i a l c o u r t t h e r e f o r e i s due 

t o be a f f i r m e d . 

APPLICATION GRANTED; OPINION OF JANUARY 14, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

P a r k e r , M a i n , and W i s e , J J . , c o n c u r . 

B r y a n , J . , c o n c u r s i n p a r t and c o n c u r s i n t h e r e s u l t i n 

p a r t . 

Moore, C . J . , c o n c u r s i n t h e r e s u l t . 

S t u a r t , B o l i n , and Shaw, J J . , d i s s e n t . 
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BRYAN, J u s t i c e ( c o n c u r r i n g i n p a r t and c o n c u r r i n g i n t h e 

r e s u l t i n p a r t ) . 

I c o n c u r i n P a r t I I . A . o f t h e main o p i n i o n . However, I 

do n o t b e l i e v e t h i s C o u r t needs t o a d d r e s s t h e argument by Kay 

E. D a v i s , t h e p l a i n t i f f b e l o w , t h a t i n t e r p r e t i n g t h e H e a l t h 

C a r e A u t h o r i t i e s A c t , § 22-21-310 e t s e q . , A l a . Code 1975 

("the A c t " ) , so as t o a p p l y t h e damages cap s e t f o r t h i n § 11¬

93-2, A l a . Code 1975, t o a l l h e a l t h - c a r e a u t h o r i t i e s f o r m e d 

p u r s u a n t t o t h e A c t i s u n c o n s t i t u t i o n a l . T h e r e f o r e , as t o 

P a r t I I . B . o f t h e main o p i n i o n , I c o n c u r o n l y i n t h e r e s u l t . 

See Lowe v. F u l f o r d , 442 So. 2d 29, 33 ( A l a . 1983) 

( " ' G e n e r a l l y c o u r t s a r e r e l u c t a n t t o r e a c h c o n s t i t u t i o n a l 

q u e s t i o n s , and s h o u l d n o t do s o , i f t h e m e r i t s o f t h e c a s e can 

be s e t t l e d on n o n - c o n s t i t u t i o n a l g r o u n d s . ' " ( q u o t i n g t h e t r i a l 

c o u r t ' s o r d e r ) ) ; see a l s o W o r k i n g v. J e f f e r s o n C n t y . E l e c t i o n 

Comm'n, 2 So. 3d 827, 838 ( A l a . 2008) ("We f i r s t t u r n o u r 

a t t e n t i o n t o t h e l a t t e r i s s u e b e c a u s e an a f f i r m a t i v e r e s p o n s e 

t o i t w i l l make i t u n n e c e s s a r y f o r us t o a d d r e s s t h e 

c o n s t i t u t i o n a l i t y o f a l e g i s l a t i v e e n a c t m e n t . " ( c i t i n g L o w e ) ) . 

The A c t p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) I n a d d i t i o n t o a l l o t h e r powers g r a n t e d 
e l s e w h e r e i n t h i s a r t i c l e , and s u b j e c t t o t h e 
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e x p r e s s p r o v i s i o n s o f i t s c e r t i f i c a t e o f 
i n c o r p o r a t i o n , an a u t h o r i t y s h a l l have t h e f o l l o w i n g 
p owers ... : 

"(2) To sue o r be s u e d i n i t s own name 
i n c i v i l s u i t s and a c t i o n s , and t o d e f e n d 
s u i t s and a c t i o n s a g a i n s t i t s u b j e c t , 
h o wever, t o t h e p r o v i s i o n s o f C h a p t e r 93 o f 
T i t l e 11, w h i c h c h a p t e r i s h e r e b y made 
a p p l i c a b l e t o t h e a u t h o r i t y . " 

§ 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , A l a . Code 1975. 

As n o t e d i n t h e main o p i n i o n , t h e H e a l t h C a r e A u t h o r i t y 

f o r B a p t i s t H e a l t h ("the A u t h o r i t y ) a r g u e s t h a t t h e l a n g u a g e 

o f § 2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , A l a . Code 1975, m a k i n g " C h a p t e r 93 o f 

T i t l e 11 ... a p p l i c a b l e t o t h e a u t h o r i t y , " i n d i c a t e s t h a t t h e 

l e g i s l a t u r e i n t e n d e d f o r t h e $100,000 damages cap s e t f o r t h i n 

§ 11-93-2 f o r g o v e r n m e n t a l e n t i t i e s , i n c l u d i n g c o u n t y and 

m u n i c i p a l a g e n c i e s , t o a p p l y t o a l l a u t h o r i t i e s f o r m e d u n d e r 

t h e A c t , r e g a r d l e s s o f t h e s t a t u s o f t h e c r e a t i n g e n t i t y . 

"'The f u n d a m e n t a l r u l e o f s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o t h e i n t e n t o f t h e 
l e g i s l a t u r e i n e n a c t i n g t h e s t a t u t e . Words u s e d i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d m e a n i n g , and where 
p l a i n l a n g u a g e i s u s e d a c o u r t i s bound t o i n t e r p r e t 
t h a t l a n g u a g e t o mean e x a c t l y what i t s a y s . I f t h e 
l a n g u a g e o f t h e s t a t u t e i s unambiguous, t h e n t h e r e 
i s no room f o r j u d i c i a l c o n s t r u c t i o n and t h e c l e a r l y 
e x p r e s s e d i n t e n t o f t h e l e g i s l a t u r e must be g i v e n 
e f f e c t . ' " 
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Bandy v. C i t y o f B i r m i n g h a m , 73 So. 3d 1233, 1246 ( A l a . 2011) 

( q u o t i n g IMED C o r p . v. Systems Eng'g A s s o c s . C o r p . , 602 So. 2d 

344, 346 ( A l a . 1 9 9 2 ) ) . 

S e c t i o n 11-93-2 p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ t ] h e 

r e c o v e r y o f damages u n d e r any judgment a g a i n s t a g o v e r n m e n t a l 

e n t i t y s h a l l be l i m i t e d t o $100,000 f o r b o d i l y i n j u r y o r d e a t h 

f o r one p e r s o n i n any s i n g l e o c c u r r e n c e . " S e c t i o n 1 1 - 9 3 - 1 ( 1 ) , 

A l a . Code 1975, d e f i n e s a " g o v e r n m e n t a l e n t i t y " a s : 

"Any i n c o r p o r a t e d m u n i c i p a l i t y , any c o u n t y , and any 
d e p a r t m e n t , a g e n c y , b o a r d , o r c o m m i s s i o n o f any 
m u n i c i p a l i t y o r c o u n t y , m u n i c i p a l o r c o u n t y p u b l i c 
c o r p o r a t i o n s , and any s u c h i n s t r u m e n t a l i t y o r 
i n s t r u m e n t a l i t i e s a c t i n g j o i n t l y . ' G o v e r n m e n t a l 
e n t i t y ' s h a l l a l s o i n c l u d e c o u n t y p u b l i c s c h o o l 
b o a r d s , m u n i c i p a l p u b l i c s c h o o l b o a r d s and c i t y -
c o u n t y s c h o o l b o a r d s when s u c h b o a r d s do n o t o p e r a t e 
as f u n c t i o n s o f t h e S t a t e o f A l a b a m a . ' G o v e r n m e n t a l 
e n t i t y ' s h a l l a l s o mean c o u n t y o r c i t y h o s p i t a l 
b o a r d s when s u c h b o a r d s a r e i n s t r u m e n t a l i t i e s o f t h e 
m u n i c i p a l i t y o r c o u n t y o r o r g a n i z e d p u r s u a n t t o 
a u t h o r i t y f r o m a m u n i c i p a l i t y o r c o u n t y . " 

As D a v i s p o i n t s o u t , t h e l e g i s l a t u r e d i d n o t e x p r e s s l y 

s t a t e t h a t t h e damages cap i n § 11-93-2 a p p l i e s t o a l l 

a u t h o r i t i e s b u t , i n s t e a d , t h a t C h a p t e r 93 i n i t s e n t i r e t y " i s 

made a p p l i c a b l e " t o h e a l t h - c a r e a u t h o r i t i e s u n d e r t h e A c t . 

G i v i n g t h e t e r m s t h e i r p l a i n m e a ning and i n t e r p r e t i n g t h e 

l a n g u a g e o f t h e A c t t o mean what i t s a y s , I do n o t r e a d § 22-
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2 1 - 3 1 8 ( a ) ( 2 ) o f t h e A c t as s u b j e c t i n g a l l a u t h o r i t i e s t o t h e 

s t a t u t o r y damages cap i n § 11-93-2, b u t , i n s t e a d , as e n s u r i n g 

t h a t a h e a l t h - c a r e a u t h o r i t y c r e a t e d u n d e r t h e A c t t h a t a l s o 

s a t i s f i e s t h e d e f i n i t i o n o f a " g o v e r n m e n t a l e n t i t y " i n § 11-

93-1(1) r e c e i v e s t h e p r o t e c t i o n s a f f o r d e d s u c h e n t i t i e s by § 

11-93-2. 

The A u t h o r i t y c o n c e d e s t h a t i t " i s n o t a ' g o v e r n m e n t a l 

e n t i t y , ' as d e f i n e d i n § 1 1 - 9 3 - 1 [ ( 1 ) ] . " The A u t h o r i t y ' s 

b r i e f , a t 52. T h e r e f o r e , t h e s t a t u t o r y damages cap s e t f o r t h 

i n § 11-93-2 does n o t a p p l y t o t h e judgment e n t e r e d a g a i n s t 

t h e A u t h o r i t y i n t h i s c a s e . F o r t h i s r e a s o n , I c o n c u r i n t h e 

r e s u l t r e a c h e d i n P a r t I I . B . o f t h e main o p i n i o n . 
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MOORE, C h i e f J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t ) . 

I c o n c u r i n t h e r e s u l t r e a c h e d by t h e m a in o p i n i o n . I 

a g r e e t h a t t h e H e a l t h C a r e A u t h o r i t y f o r B a p t i s t H e a l t h ("the 

A u t h o r i t y " ) i s n o t e n t i t l e d t o s o v e r e i g n i m m u n i t y (now 

r e f e r r e d t o as " S t a t e i m m u n i t y " ) u n d e r A r t i c l e I , § 14, o f t h e 

A labama C o n s t i t u t i o n o f 1901 f o r r e a s o n s s e t o u t b e l o w . I 

f u r t h e r a g r e e t h a t e x t e n d i n g t h e $100,000 damages cap o f § 11¬

93-2, A l a . Code 1975, t o h e a l t h - c a r e a u t h o r i t i e s o r g a n i z e d 

u n d e r t h e H e a l t h C a r e A u t h o r i t i e s A c t o f 1982, § 22-21-310 e t 

s e q . , A l a . Code 1975, t h a t a r e n o t a g e n c i e s o r 

i n s t r u m e n t a l i t i e s o f a c o u n t y o r a m u n i c i p a l i t y i s 

u n c o n s t i t u t i o n a l . 

I w r i t e t o s t a t e t h a t w e i g h i n g v a r i o u s f a c t o r s s u c h as 

t a x - e x e m p t s t a t u s , a n t i c o m p e t i t i v e c o n d u c t , e m i n e n t - d o m a i n 

p o w e r s , o w n e r s h i p and d i s p o s a l o f p r o p e r t y , makeup o f t h e 

b o a r d o f d i r e c t o r s w i l l n o t n e c e s s a r i l y l e a d t o t h e p r o p e r 

d e t e r m i n a t i o n o f a s o v e r e i g n - i m m u n i t y i s s u e i n e v e r y c a s e . 

D i f f e r e n t c o u r t s and d i f f e r e n t j u d g e s w i l l a t d i f f e r e n t t i m e s 

w e i g h and p r i o r i t i z e s u c h f a c t o r s d i f f e r e n t l y . The 

d e t e r m i n a t i o n o f w h e t h e r s o v e r e i g n i m m u n i t y e x i s t s i s n o t 

a r r i v e d a t by b a l a n c i n g v a r i o u s f a c t o r s r e l a t i n g t o powers 
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g e n e r a l l y e x e r c i s e d by g o v e r n m e n t b u t , r a t h e r , i s d e p e n d e n t 

upon w h e t h e r t h e a c t i v i t y i n v o l v e d i s a p r o p e r f u n c t i o n o f 

government a c c o r d i n g t o t h e C o n s t i t u t i o n r a t i f i e d by t h e 

p e o p l e . 

Whether t h e A u t h o r i t y e n j o y s s o v e r e i g n i m m u n i t y u n d e r 

A r t i c l e I , § 14, must be e x a m i n e d u n d e r t h e p r o v i s i o n s o f t h e 

C o n s t i t u t i o n o f A l a b a m a . I w o u l d h o l d t h a t s o v e r e i g n i m m u n i t y 

f r o m c i v i l a c t i o n s u n d e r A r t i c l e I , § 14, can e x i s t o n l y when 

t h a t i m m u n i t y does n o t v i o l a t e t h e r i g h t s r e t a i n e d by t h e 

p e o p l e u n d e r t h e C o n s t i t u t i o n o f Alabama u n l e s s t h a t i m m u n i t y 

i s s p e c i f i c a l l y g r a n t e d an e n t i t y by t h e p e o p l e o f Alabama i n 

an amendment t o t h e 1901 C o n s t i t u t i o n . 

A h i s t o r i c a l o v e r v i e w o f t h e o r i g i n s o f s t a t e s o v e r e i g n t y 

i n o u r c o u n t r y i s h e l p f u l t o a p r o p e r u n d e r s t a n d i n g o f 

s o v e r e i g n i m m u n i t y i n i t s most r e c e n t f o r m s . One o f t h e f i r s t 

A s s o c i a t e J u s t i c e s o f t h e U n i t e d S t a t e s Supreme C o u r t , J u s t i c e 

James W i l s o n , who n o t o n l y s i g n e d t h e D e c l a r a t i o n o f 

I n d e p e n d e n c e b u t who a l s o h e l p e d d r a f t t h e C o n s t i t u t i o n o f t h e 

U n i t e d S t a t e s , a t t r i b u t e d " s o v e r e i g n t y " t o t h e f e u d a l s y s t e m . 

I n C h i s h o l m v. G e o r g i a , 2 U.S. 419 ( 1 7 9 3 ) , J u s t i c e W i l s o n 

w r o t e : 
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" [ S ] o v e r e i g n t y i s d e r i v e d f r o m a f e u d a l s o u r c e ; and 
l i k e many o t h e r p a r t s o f t h a t s y s t e m so d e g r a d i n g t o 
man, s t i l l r e t a i n s i t s i n f l u e n c e o v e r o u r s e n t i m e n t s 
and c o n d u c t , t h o u g h t h e c a u s e , by w h i c h t h a t 
i n f l u e n c e was p r o d u c e d n e v e r e x t e n d e d t o t h e 
A m e r i c a n S t a t e s . " 

2 U.S. a t 457. I n t h e e a r l i e s t s t a g e s o f o u r R e p u b l i c , t h e 

t e r m " s o v e r e i g n " was n o t r e a d i l y a p p l i e d t o o u r f e d e r a l 

g o v e r n m e n t , as J u s t i c e W i l s o n e x p l a i n e d : 

"To t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s t h e 
t e r m SOVEREIGN, i s t o t a l l y unknown. T h e r e i s b u t one 
p l a c e where i t c o u l d have been u s e d w i t h p r o p r i e t y . 
B u t , even i n t h a t p l a c e i t w o u l d n o t , p e r h a p s , have 
c o m p o r t e d w i t h t h e d e l i c a c y o f t h o s e , who o r d a i n e d 
and e s t a b l i s h e d t h a t C o n s t i t u t i o n . They m i g h t have 
a n n o u n c e d t h e m s e l v e s 'SOVEREIGN' p e o p l e o f t h e 
U n i t e d S t a t e s : But s e r e n e l y c o n s c i o u s o f t h e f a c t , 
t h e y a v o i d e d t h e o s t e n t a t i o u s d e c l a r a t i o n . " 

I d . a t 454 ( c a p i t a l i z a t i o n i n o r i g i n a l ) . Nor d i d A l a b a m a ' s 

o r i g i n a l C o n s t i t u t i o n o f 1819 a s c r i b e t o S t a t e g o vernment t h e 

t e r m " s o v e r e i g n , " and i t gave S t a t e g o vernment no i m m u n i t y 

u n d e r t h e l a w f o r wrongs i t had c o m m i t t e d . A r t i c l e 6, § 9, 

A l a . C o n s t . 1819. Even a f t e r t h e War Between t h e S t a t e s , t h e 

C o n s t i t u t i o n o f Alabama o f 1865 c o n t i n u e d t o p r o t e c t c i t i z e n s 

i n t h e i r r i g h t t o b r i n g s u i t s a g a i n s t t h e S t a t e . A r t i c l e 1, § 

15, A l a . C o n s t . 1865. 

B o t h t h e f e d e r a l g overnment as w e l l as o u r S t a t e 

g o v ernment r e c o g n i z e d , a c c o r d i n g t o J u s t i c e W i l s o n , t h a t t h e 
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S t a t e was an " i n f e r i o r c o n t r i v a n c e " t o human a u t h o r i t y . "When 

I s p e a k o f a S t a t e as an i n f e r i o r c o n t r i v a n c e , I mean t h a t i t 

i s a c o n t r i v a n c e i n f e r i o r o n l y t o t h a t , w h i c h i s d i v i n e : Of 

a l l human c o n t r i v a n c e s , i t i s c e r t a i n l y most t r a n s c e n d e n t l y 

e x c e l l e n t . " C h i s h o l m , 2 U.S. a t 455. 

However, i n 1875 a new C o n s t i t u t i o n was r a t i f i e d . I t 

i n c l u d e d t h e p r o v i s i o n t h a t t h e S t a t e o f Alabama " s h a l l n e v e r 

be made t o be a d e f e n d a n t i n any c o u r t o f l a w o r e q u i t y . " 

A r t i c l e 1, § 15, A l a . C o n s t . 1875. ( T h i s b a r t o s u i t was 

r e t a i n e d as A r t i c l e 1, § 14, i n t h e Alabama C o n s t i t u t i o n o f 

1901.) The same y e a r t h e 1875 C o n s t i t u t i o n was r a t i f i e d , t h e 

Supreme C o u r t o f Alabama began t o d e f i n e t h e bounds o f S t a t e 

s o v e r e i g n t y : 

" [ I ] t i s n o t c o n g r u o u s w i t h t h e i d e a s o f o r d e r and 
d u t y , t h a t t h e S t a t e , t h e A u g u s t s o v e r e i g n body 
whose s e r v a n t s t h e y a r e , f r o m w h i c h p r o c e e d a l l 
c i v i l l a w s , and t o w h i c h we owe u n s t i n t e d r e s p e c t 
and h o n o r , s h o u l d be h e l d c a p a b l e o f d o i n g w r o n g s , 
f o r w h i c h she s h o u l d be made a n s w e r a b l e as f o r 
t o r t i o u s i n j u r i e s , i n h e r own c o u r t s t o h e r own  
c h i l d r e n o r s u b j e c t s . " 

S t a t e v. H i l l , 54 A l a . 67, 68 (1875) ( e m p h a s i s a d d e d ) . H i l l 

s t a r k l y d e s c r i b e d p e r h a p s t h e e s s e n c e o f Alabama S t a t e 

s o v e r e i g n t y : i m m u n i t y f r o m s u i t f o r " t o r t i o u s i n j u r i e s " i n 

" h e r own c o u r t s t o h e r own c h i l d r e n o r s u b j e c t s . " 
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T h i s C o u r t l a t e r s t a t e d s i m p l y : "The s t a t e c a n do no 

wrong. N e i t h e r can h e r s e r v a n t s do a wrong f o r i t o r i n i t s 

name, so as t o make i t a p a r t y t o a s u i t a g a i n s t them." E l m o r e  

v. F i e l d s , 153 A l a . 345, 351, 45 So. 66, 67 ( 1 9 0 7 ) . 2 0 " T h i s 

C o u r t , c o n s t r u i n g S e c t i o n 14, has h e l d a l m o s t e v e r y 

c o n c e i v a b l e t y p e o f s u i t t o be w i t h i n t h e c o n s t i t u t i o n a l 

p r o h i b i t i o n . " H u t c h i n s o n v. B o a r d o f T r s . o f U n i v . o f A l a b a m a , 

288 A l a . 20, 23, 256 So. 2d 281, 283 ( 1 9 7 1 ) . W i t h t h a t , 

A labama " c l o s e d t h e d o o r t o l i t i g a n t s who had c l a i m s a g a i n s t 

t h e S t a t e , and t h e d o o r has r e m a i n e d c l o s e d c o n t i n u o u s l y . " 

I d . 2 1 

2 0The s i m i l a r maxim " t h e k i n g can do no wrong" r e s t s on a 
l e g a l m i s c o n c e p t i o n . Joe M c E l w a i n , S t a t e Immunity f r o m T o r t  
L i a b i l i t y , 8 Mont. L. Rev. 45, 45 (19 4 7 ) ( c i t i n g B o u c h a r d , 
Government L i a b i l i t y i n T o r t , 34 Y a l e L. J . 1 n.2 ( 1 9 2 4 ) ) . 
O r i g i n a l l y , t h e maxim d i d n o t mean " t h a t t h e k i n g c o u l d n o t do 
wrong i n t h e s e n s e t h a t he was i n c a p a b l e o f d o i n g a wrong, b u t 
t h a t he was n o t p r i v i l e g e d t o do wrong. The k i n g was o b l i g a t e d 
t o r i g h t any wrongs w h i c h he had done." I d . ( f o o t n o t e 
o m i t t e d ) . S i r W i l l i a m B l a c k s t o n e l i k e w i s e l i m i t e d t h e maxim 
s o : " [ I ] t means t h a t t h e p r e r o g a t i v e o f t h e crown e x t e n d s n o t  
t o do any i n j u r y . " 1 W i l l i a m B l a c k s t o n e , C o m m e n t a r i e s *239 
(e m p h a s i s a d d e d ) . 

2 1One e x c e p t i o n i s a c t i o n s a r i s i n g f r o m t h e S t a t e ' s l e g a l 
c o n t r a c t u a l o b l i g a t i o n s . See, e.g., S t a t e o f Alabama Highway  
Dep't v. M i l t o n C o n s t r . Co., 586 So. 2d 872 , 875 ( A l a . 
1 9 9 1 ) ( " O n c e t h e Highway D e p a r t m e n t has l e g a l l y c o n t r a c t e d 
u n d e r s t a t e l a w f o r goods o r s e r v i c e s and a c c e p t s s u c h goods 
o r s e r v i c e s , t h e Highway D e p a r t m e n t a l s o becomes l e g a l l y 
o b l i g a t e d t o pay f o r t h e goods o r s e r v i c e s a c c e p t e d i n 
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N e v e r t h e l e s s , o t h e r p r o v i s i o n s o f t h e D e c l a r a t i o n o f 

R i g h t s i n t h e 1901 C o n s t i t u t i o n p r e s e n t a s e e m i n g 

i n c o n s i s t e n c y w i t h t h e S t a t e ' s i m m u n i t y f r o m s u i t i n § 14. 

S p e c i f i c a l l y , A r t i c l e I , § 11, g u a r a n t e e s t h e r i g h t o f t r i a l 

by j u r y , and A r t i c l e I , § 13, p r o v i d e s " [ t ] h a t a l l c o u r t s 

s h a l l be open; and t h a t e v e r y p e r s o n , f o r any i n j u r y done him, 

i n h i s l a n d s , g o o d s , p e r s o n , o r r e p u t a t i o n , s h a l l have a 

remedy by due p r o c e s s o f l a w . " 

T h a t i n c o n s i s t e n c y , h owever, must f i r s t be e x a m i n e d u n d e r 

A r t i c l e I , § 36, o f t h e D e c l a r a t i o n o f R i g h t s , w h i c h p r o t e c t s 

" a g a i n s t any e n c r o a c h m e n t s on t h e r i g h t s h e r e i n r e t a i n e d " by 

d e c l a r i n g " t h a t e v e r y t h i n g i n t h i s D e c l a r a t i o n o f R i g h t s i s 

e x c e p t e d o u t o f t h e g e n e r a l powers o f g o v e r n m e n t , and s h a l l 

f o r e v e r r e m a i n i n v i o l a t e . " E a c h o f A l a b a ma's C o n s t i t u t i o n s 

f r o m 1819 t o 1901 "has e x c e p t e d o u t o f t h e g e n e r a l powers o f 

g o v e r n m e n t , t h e power t o v i o l a t e t h e r i g h t o f t r i a l by j u r y . " 

C l a r k v. C o n t a i n e r C o r p . o f A m e r i c a , I n c . , 589 So. 2d 184, 196 

( A l a . 1 9 9 1 ) . I n f a c t , A r t i c l e I , § 36, p r o h i b i t s " t h e 

L e g i s l a t u r e , t h e e x e c u t i v e , o r j u d i c i a l b r a n c h , one o r a l l , 

a c c o r d a n c e w i t h t h e t e r m s o f t h e c o n t r a c t . I t f o l l o w s t h a t  
t h i s o b l i g a t i o n i s n o t s u b j e c t t o t h e d o c t r i n e o f s o v e r e i g n  
i m m u n i t y and i s e n f o r c e a b l e i n t h e c o u r t s . " ) . 

67 



1090084 

f r o m d e s t r o y i n g o r i m p a i r i n g s u c h r e s e r v e d r i g h t s o f t h e 

p e o p l e " and " f r o m e v e r b u r d e n i n g , d i s t u r b i n g , q u a l i f y i n g , o r 

t a m p e r i n g w i t h , t h e s e r i g h t s , t o t h e p r e j u d i c e o f t h e p e o p l e . " 

A l f o r d v. S t a t e , 170 A l a . 178, 213, 54 So. 213, 223 ( 1 9 1 0 ) . 

B e c a u s e t h e e n t i r e D e c l a r a t i o n o f R i g h t s i s e x c e p t e d o u t o f 

t h e g e n e r a l powers o f g o v e r n m e n t , n e i t h e r t h e j u d i c i a r y n o r 

t h e l e g i s l a t u r e may e x t e n d § 14 s o v e r e i g n i m m u n i t y so as t o 

d e s t r o y t h e i n a l i e n a b l e r i g h t s o f t h e p e o p l e c o n t a i n e d i n §§ 

11 and 13. 

A l t h o u g h t h e r i g h t s c o n t a i n e d i n t h e D e c l a r a t i o n o f 

R i g h t s a r e made s e c u r e , t h i s C o u r t has a l s o h e l d : 

"The p r e s e n c e o f t h e s e g u a r a n t e e s , we r e s p e c t f u l l y 
s u b m i t , does n o t r e p u d i a t e o t h e r p r o v i s i o n s o f o u r 
s t a t e ' s o r g a n i c l a w w h i c h t h e p e o p l e t h e m s e l v e s have 
e s t a b l i s h e d , however i n c o n s i s t e n t t o some t h e y may 
a p p e a r t o be. By a d o p t i n g § 14, o u r p e o p l e have 
p l a c e d a l i m i t a t i o n upon t h e i r own a b i l i t y t o make 
t h e i r s t a t e a ' d e f e n d a n t i n any c o u r t . ' I t w o u l d be 
i n c o n g r u o u s f o r t h i s c o u r t t o h o l d t h a t t h i s 
p a r t i c u l a r s e c t i o n [ A r t . 1, § 14] o f t h e 
C o n s t i t u t i o n o f Alabama 1901 may n o t be e n f o r c e d 
b e c a u s e i t m i g h t a p p e a r t o be i n c o n f l i c t w i t h 
a n o t h e r . T h i s f o l l o w s f r o m t h e r e q u i r e m e n t t h a t 
c o n s t i t u t i o n a l p r o v i s i o n s s h o u l d be c o n s t r u e d as a 
wh o l e and i n l i g h t o f t h e e n t i r e i n s t r u m e n t and t o 
h a r m o n i z e w i t h i t s o t h e r p r o v i s i o n s . " 

D e a l v. T a n n e h i l l F u r n a c e & F o u n d r y Comm'n, 443 So. 2d 1213, 

1218-19 ( A l a . 1 9 8 3 ) . As s t a t e d i n D e a l , t h e r e i s an a p p a r e n t 
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c o n f l i c t b e t ween § 14 ( s o v e r e i g n i m m u n i t y ) and §§ 11 and 13 

( t r i a l by j u r y and open c o u r t s ) . The q u e s t i o n t h e n becomes -¬

when does § 14 r e s t r i c t t h e r i g h t s t o t r i a l by j u r y and a c c e s s 

t o an open c o u r t s y s t e m ? 

Whether t h e A u t h o r i t y i s e n t i t l e d t o s o v e r e i g n i m m u n i t y 

depends on w h e t h e r t h e y a r e "arm[s] o f t h e s t a t e " and w h e t h e r 

t h e y p e r f o r m a f u n c t i o n o f S t a t e g o v e r n m e n t . A r m o r y Comm'n o f  

Alabama v. S t a u d t , 388 So. 2d 991, 993 ( A l a . 1 9 8 0 ) . I n S t a u d t , 

t h r e e e l e m e n t s were d i s c u s s e d : 

1. The c h a r a c t e r o f power d e l e g a t e d t o t h e e n t i t y ; 

2. The r e l a t i o n o f t h e e n t i t y t o t h e S t a t e ; and 

3. The n a t u r e o f t h e f u n c t i o n p e r f o r m e d by t h e e n t i t y . 

388 So. 2d a t 993. 

The main o p i n i o n s u f f i c i e n t l y e x a m i n e s t h e f i r s t two 

e l e m e n t s , i . e . , t h e " c h a r a c t e r o f power d e l e g a t e d " t o t h e 

A u t h o r i t y and t h e A u t h o r i t y ' s " r e l a t i o n " t o t h e S t a t e o f 

A l a b a m a . I c o n c e n t r a t e h e r e on t h e t h i r d e l e m e n t -- t h e n a t u r e 

o f t h e " f u n c t i o n p e r f o r m e d by t h e e n t i t y . " A r t i c l e 1, § 35, o f 

t h e Alabama C o n s t i t u t i o n o f 1901 d e c l a r e s t h a t " t h e s o l e 

o b j e c t and o n l y l e g i t i m a t e end o f government i s t o p r o t e c t t h e 

c i t i z e n i n t h e e n j o y m e n t o f l i f e , l i b e r t y , and p r o p e r t y , " 
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b e c a u s e "when t h e government assumes o t h e r f u n c t i o n s i t i s 

u s u r p a t i o n and o p p r e s s i o n . " T h e r e f o r e , s o v e r e i g n i m m u n i t y 

u n d e r § 14 can n e v e r be s a i d t o e x i s t f o r any e n t i t y t h a t 

v i o l a t e s t h e " s o l e o b j e c t and o n l y l e g i t i m a t e end o f 

go v e r n m e n t " and "assumes o t h e r f u n c t i o n s . " B e c a u s e t h e 

D e c l a r a t i o n o f R i g h t s i s e x c e p t e d o u t o f t h e g e n e r a l powers o f 

go v e r n m e n t , o n l y t h e p e o p l e o f Al a b a m a may e n l a r g e t h e 

" l e g i t i m a t e end o f g o v e r n m e n t " t o encompass f u n c t i o n s s u c h as 

h e a l t h c a r e . Thus s o v e r e i g n i m m u n i t y e x i s t s o n l y when a 

government e n t i t y f u n c t i o n s w i t h i n i t s l e g i t i m a t e 

c o n s t i t u t i o n a l s p h e r e . 

A t common l a w , h o s p i t a l s were n o t w i t h i n t h e s p h e r e o f 

c i v i l g o v e r n m e n t , b u t were e l e e m o s y n a r y 2 2 c o r p o r a t i o n s , 

" c o n s t i t u t e d f o r t h e p e r p e t u a l d i s t r i b u t i o n o f t h e f r e e a l m s , 

o r b o u n t y , o f t h e f o u n d e r o f them t o s u c h p e r s o n s as he has 

d i r e c t e d . Of t h i s k i n d a r e a l l h o s p i t a l s f o r t h e m a i n t e n a n c e 

o f t h e p o o r , s i c k , and i m p o t e n t . " 1 W i l l i a m B l a c k s t o n e , 

2 2 " O f , r e l a t i n g t o , o r a s s i s t e d by c h a r i t y ; n o t - f o r -
p r o f i t . " B l a c k ' s Law D i c t i o n a r y 597 ( 9 t h ed. 2 0 0 4 ) . An 
" e l e e m o s y n a r i a " was " [ t ] h e p l a c e i n a r e l i g i o u s house o r 
c h u r c h where t h e common alms were d e p o s i t e d , t o be d i s t r i b u t e d 
t o t h e p o o r . " I d . 
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C o m m e n t a r i e s on t h e Laws o f E n g l a n d * 4 5 9 . 2 3 Our common l a w 

i n h e r i t e d much f r o m t h e canon l a w o f t h e C h r i s t i a n c h u r c h , 

w h i c h a l l o w e d any g r o u p o f p e r s o n s w i t h t h e p r o p e r s t r u c t u r e 

and p u r p o s e t o f o r m c h a r i t a b l e c o r p o r a t i o n s f o r t h e p u r p o s e o f 

o p e r a t i n g h o s p i t a l s . 2 4 H a r o l d Berman, Law and R e v o l u t i o n 219 

( 1 9 8 3 ) . I n a c c o r d w i t h E n g l i s h common l a w , " h e a l t h c a r e " i s 

n o t f o u n d i n t h e e n u m e r a t e d powers g i v e n C o n g r e s s i n A r t i c l e 

I , § 8, o f t h e U n i t e d S t a t e s C o n s t i t u t i o n . Nor i s s u c h a power 

t o be f o u n d u n d e r t h e G e n e r a l W e l f a r e p r o v i s i o n as i t was 

u n d e r s t o o d by o u r f o u n d i n g f a t h e r s . See The F e d e r a l i s t No. 41 

a t 258-259 (James M a d i s o n ) ( C l i n t o n R o s s i t e r e d . , 1 9 6 1 ) . T h i s 

l e g a l h i s t o r y d e m o n s t r a t e s why h o s p i t a l s and h e a l t h c a r e were 

n o t c o n s i d e r e d p r o p e r o b j e c t s and f u n c t i o n s o f c i v i l 

2 3 E l e e m o s y n a r y c o r p o r a t i o n s were l a y c o r p o r a t i o n s , 
composed o f e c c l e s i a s t i c a l p e r s o n s t h a t s h a r e d some " o f t h e 
n a t u r e , p r i v i l e g e s , and r e s t r i c t i o n s o f e c c l e s i a s t i c a l 
b o d i e s . " 1 W i l l i a m B l a c k s t o n e , C o m m e n t a r i e s *459. 

2 4 D o n o r s w o u l d make g i f t s t o God t o e s t a b l i s h e d 
e c c l e s i a s t i c a l c o r p o r a t i o n s f o r s p e c i f i c c h a r i t a b l e p u r p o s e s , 
s u c h as t h e b u i l d i n g and o p e r a t i n g o f h o s p i t a l s . H a r o l d 
Berman, Law and R e v o l u t i o n 238 ( 1 9 8 3 ) . However, u n d e r Roman 
l a w , Emperor J u s t i n i a n had r e c o g n i z e d h o s p i t a l s as c h a r i t a b l e 
s o c i e t i e s , u n d e r t h e s u p e r v i s i o n o f d i o c e s a n b i s h o p s . Roman 
law d i d n o t g r a n t c h a r i t a b l e s o c i e t i e s t h e l e g a l p r i v i l e g e s o f 
i n c o r p o r a t i o n , w h i c h were r e s e r v e d f o r c i t i e s , p u b l i c 
t r e a s u r i e s , c h u r c h e s , and c o l l e g e s . I d . a t 216, 219. Thus, 
canon l a w e x p a n d e d t h e l e g a l p r o t e c t i o n s f o r c h a r i t a b l e 
s o c i e t i e s . I d . 
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government i n t h e U n i t e d S t a t e s and i n Alabama f o r many y e a r s . 

A l a b a m a's e a r l y h o s p i t a l s were o r g a n i z e d p r i m a r i l y by 

c h u r c h e s , r e l i g i o u s o r d e r s , p r i v a t e i n d i v i d u a l s , and p r i v a t e 

o r g a n i z a t i o n s , and n o t by t h e S t a t e . 2 5 

However, i n 1946 t h e p e o p l e o f Alabama r a t i f i e d Amendment 

No. 53 t o t h e Alabama C o n s t i t u t i o n o f 1901 t o p r o v i d e f o r 

S t a t e h o s p i t a l s and h e a l t h f a c i l i t i e s . Amendment No. 53 (now 

A r t i c l e IV, § 93.12, A l a . C o n s t . 1901 ( O f f . Recomp.)) p r o v i d e s 

as f o l l o w s : 

"The s t a t e , n o t w i t h s t a n d i n g s e c t i o n 93 o f t h e 
C o n s t i t u t i o n as amended and s e c t i o n 94 o f t h e 
C o n s t i t u t i o n , may a c q u i r e , b u i l d , e s t a b l i s h , own, 
o p e r a t e and m a i n t a i n h o s p i t a l s , h e a l t h c e n t e r s , 
s a n a t o r i a and o t h e r h e a l t h f a c i l i t i e s . The 
l e g i s l a t u r e f o r s u c h p u r p o s e s may a p p r o p r i a t e p u b l i c 
f u n d s and may a u t h o r i z e c o u n t i e s , m u n i c i p a l i t i e s and 
o t h e r p o l i t i c a l s u b d i v i s i o n s t o a p p r o p r i a t e t h e i r 
f u n d s , and may d e s i g n a t e o r c r e a t e an a g e n c y o r 
a g e n c i e s t o a c c e p t and a d m i n i s t e r f u n d s a p p r o p r i a t e d 
o r d o n a t e d f o r s u c h p u r p o s e s by t h e U n i t e d S t a t e s 
g o v ernment t o t h e s t a t e upon s u c h t e r m s and 
c o n d i t i o n s as may be i m p o s e d by t h e U n i t e d S t a t e s 
g o v e r n m e n t . " 

i n 2 5See Howard H o l l e y , M.D., The H i s t o r y o f M e d i c i n e  
A labama ( 1 9 8 2 ) . Dr. H o l l e y c h r o n i c l e d t h e d e v e l o p m e n t o f 
h o s p i t a l s i n Alabama f r o m c o l o n i a l t i m e s t o t h e 1970s. 
H o l l e y ' s s u r v e y c o v e r s t h e o r i g i n s o f 27 Alabama h o s p i t a l s : 21 
were o r g a n i z e d by r e l i g i o u s o r d e r s , p r i v a t e i n d i v i d u a l s , and 
p r i v a t e c o r p o r a t i o n s ; 2 were o r g a n i z e d by c i t i e s ; 2 by f e d e r a l 
a u t h o r i t y ; 1 by a c o u n t y ; and o n l y 1_ by t h e S t a t e . Dr. H o l l e y 
a c k n o w l e d g e s he o m i t t e d many " p r i v a t e l y owned and o p e r a t e d 
s m a l l h o s p i t a l s . " I d . a t 45-74. 
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(Emphasis added.) S e c t i o n 93.12 c l e a r l y d e f i n e s t h e l i m i t e d 

c o n d i t i o n s u n d e r w h i c h t h e S t a t e o f Alabama may 

c o n s t i t u t i o n a l l y assume t h e f u n c t i o n s o f m a i n t a i n i n g h o s p i t a l s 

and p r o v i d i n g h e a l t h c a r e t o t h e p e o p l e o f t h i s S t a t e . O n l y 

u n d e r t h e l i m i t e d c o n s t i t u t i o n a l e x c e p t i o n o f § 93.12 w o u l d a 

S t a t e - r u n h o s p i t a l be immune f r o m c i v i l a c t i o n u n d e r t h e 

c o n c e p t o f s o v e r e i g n i m m u n i t y i n § 14. 

The e v i d e n c e i n t h i s c a s e does n o t r e f l e c t t h a t t h e S t a t e 

o f A l a bama e v e r a c q u i r e d , b u i l t , e s t a b l i s h e d , owned, o r 

o p e r a t e d t h e A u t h o r i t y ' s m e d i c a l f a c i l i t i e s . Nor d i d t h e 

L e g i s l a t u r e o f A l a b a m a a p p r o p r i a t e f u n d s o r a u t h o r i z e a 

c o u n t y , a m u n i c i p a l i t y , o r o t h e r p o l i t i c a l s u b d i v i s i o n t o do 

s o . B e c a u s e no S t a t e e n t i t y has a v a i l e d i t s e l f o f t h e 

p r o v i s i o n o f § 93.12 i n t h i s c a s e , t h e A u t h o r i t y i s n o t 

e x e r c i s i n g a g o vernment f u n c t i o n so as t o e n t i t l e i t t o 

s o v e r e i g n i m m u n i t y . 

The p r o v i s i o n s o f §§ 22-21-310 t h r o u g h 22-21-359, A l a . 

Code 1975, t h e H e a l t h C a r e A u t h o r i t i e s A c t o f 1982, do n o t , i n 

my o p i n i o n , meet t h e r e q u i r e m e n t s f o r a S t a t e - r u n h o s p i t a l 

u n d e r § 93.12 and were n e v e r meant t o p r o v i d e f o r a S t a t e -

owned and o p e r a t e d h o s p i t a l . I n d e e d t h e H e a l t h C a r e 
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A u t h o r i t i e s A c t i t s e l f p e r m i t s a h e a l t h - c a r e a u t h o r i t y t o be 

s u e d i n c i v i l a c t i o n s : 

" ( a ) I n a d d i t i o n t o a l l o t h e r powers g r a n t e d 
e l s e w h e r e i n t h i s a r t i c l e , and s u b j e c t t o t h e 
e x p r e s s p r o v i s i o n s o f i t s c e r t i f i c a t e o f 
i n c o r p o r a t i o n , an a u t h o r i t y s h a l l have t h e f o l l o w i n g 
p o w e r s , t o g e t h e r w i t h a l l powers i n c i d e n t a l t h e r e t o 
o r n e c e s s a r y t o t h e d i s c h a r g e t h e r e o f i n c o r p o r a t e 
f o r m : 

"(2) To sue and be su e d i n i t s own 
name i n c i v i l s u i t s and a c t i o n s , and t o 
d e f e n d s u i t s and a c t i o n s a g a i n s t i t , 
i n c l u d i n g s u i t s and a c t i o n s ex d e l i c t o and 
ex c o n t r a c t u , s u b j e c t , however, t o t h e 
p r o v i s i o n s o f C h a p t e r 93 o f T i t l e 11, w h i c h 
c h a p t e r i s h e r e b y made a p p l i c a b l e t o t h e 
a u t h o r i t y " 

§ 22-21-318, A l a . Code 1975 (e m p h a s i s a d d e d ) . When t h e 

l e g i s l a t u r e e x p r e s s l y a u t h o r i z e d a h e a l t h - c a r e a u t h o r i t y " t o 

sue and be su e d i n i t s own name i n c i v i l s u i t s and a c t i o n s , " 

i t c a n n o t be s a i d t h a t even t h e l e g i s l a t u r e , w h i c h c o u l d n o t 

c r e a t e s o v e r e i g n i m m u n i t y , e v e r c o n t e m p l a t e d s u c h a r e s u l t f o r 

any h e a l t h - c a r e a u t h o r i t y . 

T h e r e f o r e , I w o u l d h o l d t h a t , a b s e n t a c o n s t i t u t i o n a l 

amendment, s o v e r e i g n i m m u n i t y c a n n o t be e x t e n d e d t o s h i e l d a 

p u b l i c a u t h o r i t y , a g e n c y , o r f r a n c h i s e e t h a t w orks t o d e p r i v e 

t h e p e o p l e o f t h e i r r i g h t s r e t a i n e d i n §§ 11 and 13. The 
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e f f e c t o f g r a n t i n g § 14 i m m u n i t y t o t h e A u t h o r i t y w o u l d be t o 

d e s t r o y t h e p e o p l e ' s i n a l i e n a b l e r i g h t s t o a j u r y t r i a l and t o 

t a k e away a remedy i n open c o u r t i n c a s e s i n v o l v i n g s u c h an 

e n t i t y , i n v i o l a t i o n o f A r t i c l e I , §§ 35 and 36. Such an 

a p p l i c a t i o n o f s o v e r e i g n i m m u n i t y , a b s e n t t h e c o n s e n t o f t h e 

p e o p l e o f Alabama by c o n s t i t u t i o n a l amendment, i s v o i d and 

u n c o n s t i t u t i o n a l u n d e r §§ 35 and 36. I a g r e e w i t h t h e m a i n 

o p i n i o n t h a t u n d e r t h e A l a b a m a C o n s t i t u t i o n t h e A u t h o r i t y i s 

n o t e n t i t l e d t o s o v e r e i g n i m m u n i t y . 

F u r t h e r m o r e , t h e $100,000 damages cap o f § 11-93-2 i s n o t 

a p p l i c a b l e h e r e b e c a u s e s u c h a c a p was n e v e r i n t e n d e d u n d e r 

t h e H e a l t h C a r e A u t h o r i t i e s A c t t o e x t e n d t o n o n g o v e r n m e n t a l 

e n t i t i e s . M o r e o v e r , t h e A u t h o r i t y n e v e r c l a i m e d t o be an 

i n s t r u m e n t a l i t y o f e i t h e r a c o u n t y o r a m u n i c i p a l g o v e r n m e n t 

and i s t h e r e f o r e n o t e n t i t l e d t o t h e damages l i m i t a t i o n s t h a t 

s u c h g o v e r n m e n t e n t i t i e s p r e s e n t l y e n j o y . 
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BOLIN, J u s t i c e ( d i s s e n t i n g ) . 

A t t h e o u t s e t , I must e x p r e s s my e x t r e m e d i s a p p o i n t m e n t 

i n t h i s C o u r t ' s d e l a y i n r u l i n g on t h i s a p p l i c a t i o n f o r 

r e h e a r i n g . The o r i g i n a l o p i n i o n , w h i c h I a u t h o r e d , was i s s u e d 

on J a n u a r y 14, 2011, and t h e a p p l i c a t i o n f o r r e h e a r i n g was 

t i m e l y f i l e d on J a n u a r y 27, 2011. On J u l y 7, 2011, t h e c a s e 

was t r a n s f e r r e d f r o m my o f f i c e . 

R u l e 4 0 ( a ) , A l a . R. App. P., p r o v i d e s t h a t a p a r t y who 

has n o t p r e v a i l e d may a p p l y f o r r e h e a r i n g . 

" T h i s C o u r t i n v i t e s a p p l i c a t i o n s f o r r e h e a r i n g 
b e c a u s e we a r e t h e c o u r t o f l a s t r e s o r t i n v i r t u a l l y 
e v e r y c a s e t h a t comes b e f o r e u s . R u l e 4 0 ( b ) , A l a . 
R. App. P., t h e r e f o r e s t a t e s i n r e l e v a n t p a r t : 'The 
a p p l i c a t i o n f o r r e h e a r i n g must s t a t e w i t h 
p a r t i c u l a r i t y t h e p o i n t s o f l a w o r t h e f a c t s t h e 
a p p l i c a n t b e l i e v e s t h e c o u r t o v e r l o o k e d o r 
m i s a p p r e h e n d e d . ' The o p e r a t i v e words a r e 
' o v e r l o o k e d ' and ' m i s a p p r e h e n d e d . ' We g r a n t 
a p p l i c a t i o n f o r a r e h e a r i n g i n a r a t h e r n a r r o w r a n g e 
o f c a s e s . A r e h e a r i n g i s n o t an o p p o r t u n i t y t o 
r a i s e new i s s u e s n o t a d d r e s s e d on o r i g i n a l 
a p p l i c a t i o n . See Town o f P i k e Road v. C i t y o f  
Montgomery, 57 So. 3d 693, 694 ( A l a . 2006) ( o p i n i o n 
on a p p l i c a t i o n f o r r e h e a r i n g ) ( ' A s a g e n e r a l r u l e , 
t h e C o u r t does n o t c o n s i d e r m a t t e r s r a i s e d f o r t h e 
f i r s t t i m e i n an a p p l i c a t i o n f o r r e h e a r i n g . ' ( c i t i n g 
Morgan Keegan & Co. v. Cunningham, 918 So. 2d 897, 
908 ( A l a . 2 0 0 5 ) ) ) ; R i s c o r p , I n c . v. Norman, 915 So. 
2d 1142, 1155 ( A l a . 2 0 0 5 ) ( o p i n i o n on a p p l i c a t i o n f o r 
r e h e a r i n g ) ( ' " T h e w e l l - s e t t l e d r u l e o f t h i s C o u r t 
p r e c l u d e s c o n s i d e r a t i o n o f a r g u m e n t s made f o r t h e 
f i r s t t i m e on r e h e a r i n g . " ' ( q u o t i n g Water Works &  
Sewer Bd. o f Selma v. R a n d o l p h , 833 So. 2d 604, 608 
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( A l a . 2 0 0 2 ) ) ) ; and K i r k l a n d v. K i r k l a n d , 281 A l a . 
42, 4 9, 1 98 So. 2d 771, 777 (1967 ) ('We c a n n o t 
s a n c t i o n t h e p r a c t i c e o f b r i n g i n g up new q u e s t i o n s 
f o r t h e f i r s t t i m e i n a p p l i c a t i o n f o r r e h e a r i n g . ' ) . 
Nor i s an a p p l i c a t i o n f o r r e h e a r i n g an i n v i t a t i o n t o 
r e a r g u e t h e i s s u e s a l r e a d y t h o r o u g h l y c o n s i d e r e d on 
o r i g i n a l a p p l i c a t i o n . See W i l l i s v. A t l a n t a C as.  
Co., 801 So. 2d 837, 838 ( A l a . 2001) ( o v e r r u l i n g an 
a p p l i c a t i o n f o r r e h e a r i n g when i t was ' s i m p l y an 
e a r n e s t r e i t e r a t i o n o f t h e a p p e l l a n t ' s o r i g i n a l 
b r i e f ' ) ( J o h n s t o n e , J . , c o n c u r r i n g s p e c i a l l y ) . 
I n s t e a d , t h i s C o u r t i n v i t e s an a p p l i c a t i o n f o r a 
r e h e a r i n g so t h a t we may be i n f o r m e d o f a f a c t o r a 
p o i n t o f l a w t h a t we have ' o v e r l o o k e d ' o r one t h a t 
we have ' m i s a p p r e h e n d e d . ' " 

C h i s m v. J e f f e r s o n C n t y . , 954 So. 2d 1058, 1106-07 ( A l a . 2006) 

(See, J . , c o n c u r r i n g s p e c i a l l y on a p p l i c a t i o n f o r r e h e a r i n g ) . 

W i t h t h e r e l a t i v e l y n a r r o w g r o u n d s f o r g r a n t i n g an a p p l i c a t i o n 

f o r r e h e a r i n g , t h e r e i s no j u s t i f i c a t i o n f o r t h e i n o r d i n a t e 

d e l a y i n r u l i n g on t h i s a p p l i c a t i o n f o r r e h e a r i n g . Not o n l y 

have t h e p a r t i e s been i n a s t a t e o f u n c e r t a i n t y , u n d o u b t e d l y 

o t h e r p a t i e n t s have been t r e a t e d a t a B a p t i s t M e d i c a l C e n t e r 

f a c i l i t y w i t h o u t a f i n a l r e s o l u t i o n o f t h e i s s u e s i n v o l v e d . 

F u r t h e r m o r e , i n t h e t i m e t h a t has e l a p s e d s i n c e o u r o r i g i n a l 

o p i n i o n was i s s u e d on J a n u a r y 14, 2011, t h e r e have been 

numerous changes t o t h e membership o f t h i s C o u r t , and t h e 

d e l a y i n r u l i n g on t h e a p p l i c a t i o n c o u l d e r r o n e o u s l y a p p e a r t o 

be outcome d r i v e n . A l t h o u g h I am c e r t a i n t h a t t h e d e l a y was 
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n o t a p r o d u c t o f j u d i c i a l m a c h i n a t i o n s , I must n o t e t h a t s u c h 

a l e n g t h y d e l a y a p p e a r s i m p r o p e r and t h a t t h e mere a p p e a r a n c e 

o f i m p r o p r i e t y r e f l e c t s p o o r l y on p a s t and c u r r e n t members o f 

t h i s C o u r t . 

T h a t b e i n g s t a t e d , I now t u r n t o t h e i s s u e o f s o v e r e i g n 

i m m u n i t y . The H e a l t h c a r e A u t h o r i t y f o r B a p t i s t H e a l t h d/b/a 

B a p t i s t M e d i c a l C e n t e r E a s t , a l s o known as t h e H e a l t h c a r e 

A u t h o r i t y f o r B a p t i s t H e a l t h , an a f f i l i a t e o f UAB H e a l t h 

S y s t e m d/b/a B a p t i s t M e d i c a l C e n t e r E a s t ( h e r e i n a f t e r " t h e 

A u t h o r i t y " ) , a r g u e s t h a t S t a t e i m m u n i t y u n d e r § 14, A l a . 

C o n s t . 1901, a l s o known as s o v e r e i g n i m m u n i t y , a c t s as a 

j u r i s d i c t i o n a l b a r i n t h i s c a s e . 2 6 

S e c t i o n 14 p r o v i d e s t h a t t h e S t a t e " s h a l l n e v e r be made 

a d e f e n d a n t i n any c o u r t o f l a w o r e q u i t y . " N e i t h e r t h e 

2 6The A u t h o r i t y r a i s e s t h i s argument f o r t h e f i r s t t i m e on 
a p p e a l . G e n e r a l l y , an a p p e l l a t e c o u r t c a n n o t c o n s i d e r 
a r g u m e n t s r a i s e d f o r t h e f i r s t t i m e on a p p e a l . CSX T r a n s p . ,  
I n c . v. Day, 613 So. 2d 883, 884 ( A l a . 1 9 9 3 ) . However, " [ t ] h e 
a s s e r t i o n o f S t a t e i m m u n i t y c h a l l e n g e s t h e s u b j e c t - m a t t e r 
j u r i s d i c t i o n o f t h e c o u r t ; t h e r e f o r e , i t may be r a i s e d a t any 
t i m e by t h e p a r t i e s o r by a c o u r t ex mero motu." A t k i n s o n v.  
S t a t e , 98 6 So. 2d 408, 411 ( A l a . 2007 ). " ' [ A ] n a c t i o n 
c o n t r a r y t o t h e S t a t e ' s i m m u n i t y i s an a c t i o n o v e r w h i c h t h e 
c o u r t s o f t h i s S t a t e l a c k s u b j e c t - m a t t e r j u r i s d i c t i o n . ' " Ex  
p a r t e Alabama Dep't o f T r a n s p . , 978 So. 2d 17, 21 ( A l a . 
2 0 0 7 ) ( q u o t i n g L a r k i n s v. D e p a r t m e n t o f M e n t a l H e a l t h & M e n t a l  
R e t a r d a t i o n , 806 So. 2d 358, 363 ( A l a . 2 0 0 1 ) ) . 
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l e g i s l a t u r e n o r t h i s C o u r t has t h e power t o w a i v e t h e S t a t e ' s 

i m m u n i t y f r o m s u i t . S o v e r e i g n i m m u n i t y p r o v i d e s p r o t e c t i o n t o 

t h e S t a t e and S t a t e - r e l a t e d a g e n c i e s . The i m m u n i t y f r o m s u i t 

p r o v i d e d by § 14 e x t e n d s t o S t a t e u n i v e r s i t i e s . R i g b y v.  

A u b u r n U n i v . , 448 So. 2d 345, 347 ( A l a . 1 9 8 4 ) ( " [ W ] e c o n c l u d e 

t h a t b e c a u s e o f t h e c h a r a c t e r o f t h e power d e l e g a t e d t o i t by 

t h e s t a t e , i t s r e l a t i o n t o t h e s t a t e as an i n s t i t u t i o n o f 

h i g h e r l e a r n i n g , and t h e n a t u r e o f t h e f u n c t i o n i t p e r f o r m s as 

an i n s t i t u t i o n o f h i g h e r l e a r n i n g , A u b u r n U n i v e r s i t y i s an 

i n s t r u m e n t a l i t y o f t h e s t a t e and t h e r e f o r e immune t o s u i t by 

t h e t e r m s o f S e c t i o n 14 o f o u r s t a t e c o n s t i t u t i o n . " ) ; T a y l o r  

v. T r o y S t a t e U n i v . , 437 So. 2d 472 ( A l a . 198 3 ) ( h o l d i n g t h a t 

S t a t e i m m u n i t y e x t e n d s t o t h e S t a t e ' s i n s t i t u t i o n s o f h i g h e r 

l e a r n i n g ) ; Harmon v. Alabama C o l l . , 235 A l a . 148, 177 So. 747 

( 1 9 3 7 ) ( h o l d i n g t h a t t h e l e g i s l a t u r e c o u l d c r e a t e a c o l l e g e as 

a p u b l i c c o r p o r a t i o n w i t h t h e r i g h t t o sue and t o c o n t r a c t , t o 

a c q u i r e and t o h o l d r e a l p r o p e r t y , t h a t t h e p u b l i c c o r p o r a t i o n 

so c r e a t e d c o u l d i n c u r d e b t w i t h o u t v i o l a t i n g § 213 o f t h e 

Alabama C o n s t i t u t i o n , and t h a t t h e c o l l e g e was immune f r o m 

s u i t ) ; A labama G i r l s ' I n d u s . S ch. v. R e y n o l d s , 143 A l a . 579, 

42 So. 114 ( 1 9 0 5 ) ( h o l d i n g t h a t s c h o o l was e n t i t l e d t o i m m u n i t y 
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f r o m s u i t u n d e r t h e Alabama C o n s t i t u t i o n n o t w i t h s t a n d i n g f a c t 

t h a t c r e a t i n g s t a t u t e p r o v i d e d t h a t t h e s c h o o l c o u l d be s u e d ) . 

The o p e r a t i o n o f a h o s p i t a l by a S t a t e u n i v e r s i t y f a l l s 

w i t h i n t h e r e a l m o f s o v e r e i g n i m m u n i t y . L i b e r t y N a t ' l L i f e  

I n s . Co. v. U n i v e r s i t y o f Alabama H e a l t h S e r v s . Found., P.C., 

881 So. 2d 1013 ( A l a . 2 0 0 3 ) ( h o l d i n g t h a t s o v e r e i g n i m m u n i t y 

p r o t e c t e d S t a t e - u n i v e r s i t y h o s p i t a l f r o m i n s u r e r ' s s u i t t o 

s t o p p r a c t i c e o f b i l l i n g more t h a t i t w o u l d a c c e p t as f u l l 

s a t i s f a c t i o n f r o m M e d i c a r e o r o t h e r i n s u r e r s ) ; S a r r a d e t t v.  

U n i v e r s i t y o f S o u t h Alabama Med. C t r . , 484 So. 2d 426 ( A l a . 

1 9 8 6 ) ( h o l d i n g t h a t c o u n t y h o s p i t a l a c q u i r e d by u n i v e r s i t y was 

e n t i t l e d t o s o v e r e i g n i m m u n i t y where agreement p r o v i d e d t h a t 

u n i v e r s i t y d e s i r e d t o o p e r a t e t h e h o s p i t a l as p a r t o f i t s 

c o l l e g e o f m e d i c i n e and f a c t t h a t agreement p r o v i d e d t h a t t h e 

u n i v e r s i t y w o u l d o p e r a t e t h e h o s p i t a l as a p u b l i c h o s p i t a l d i d 

n o t d e p r i v e t h e e n t i t y o f i m m u n i t y as a s u b d i v i s i o n o f a S t a t e 

u n i v e r s i t y ) ; and H u t c h i n s o n v. B o a r d o f T r s . o f t h e U n i v . o f  

A l a b a m a , 288 A l a . 20, 256 So. 2d 281 ( 1 9 7 1 ) ( r e c o g n i z i n g t h a t 

t h e o p e r a t i o n o f a u n i v e r s i t y h o s p i t a l i s a g o v e r n m e n t a l 

f u n c t i o n and t h a t even i f o p e r a t i n g a u n i v e r s i t y h o s p i t a l was 

a b u s i n e s s f u n c t i o n , t h e S t a t e c o u l d n o t be s u e d b e c a u s e t h e 
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r e s u l t o f a l l o w i n g a s u i t w o u l d be t o d i r e c t l y a f f e c t t h e 

f i n a n c i a l s t a t u s o f t h e S t a t e t r e a s u r y ) . 

I n A r m o r y C o m m i s s i o n o f Alabama v. S t a u d t , 388 So. 2d 991 

( A l a . 1 9 8 0 ) , t h e C o u r t s e t o u t t h e t e s t t o d e t e r m i n e i f an 

e n t i t y i s p a r t o f t h e S t a t e and t h e r e f o r e e n t i t l e d t o 

s o v e r e i g n i m m u n i t y : 

"Whether a l a w s u i t a g a i n s t a body c r e a t e d by 
l e g i s l a t i v e e n a c t m e n t i s a s u i t a g a i n s t t h e s t a t e 
depends on t h e c h a r a c t e r o f power d e l e g a t e d t o t h e 
body, t h e r e l a t i o n o f t h e body t o t h e s t a t e , and t h e 
n a t u r e o f t h e f u n c t i o n p e r f o r m e d by t h e body. A l l 
f a c t o r s i n t h e r e l a t i o n s h i p must be e x a m i n e d t o 
d e t e r m i n e w h e t h e r t h e s u i t i s a g a i n s t an arm o f t h e 
s t a t e o r m e r e l y a g a i n s t a f r a n c h i s e e l i c e n s e d f o r 
some b e n e f i c i a l p u r p o s e . " 

388 So. 2d a t 993. 

I n t h e p r e s e n t c a s e , t h e i s s u e i s w h e t h e r a h e a l t h - c a r e 

a u t h o r i t y e s t a b l i s h e d by a S t a t e u n i v e r s i t y o p e r a t i n g a 

m e d i c a l s c h o o l i s e n t i t l e d t o s o v e r e i g n i m m u n i t y . A b r i e f 

h i s t o r y o f t h e s t a t u t e s a l l o w i n g f o r t h e c r e a t i o n o f h e a l t h ¬

c a r e a u t h o r i t i e s i s n e c e s s a r y . I n 1945, t h e l e g i s l a t u r e 

a u t h o r i z e d t h e c r e a t i o n o f p u b l i c - h o s p i t a l a s s o c i a t i o n s by 

l o c a l g o v e r n i n g b o d i e s . T i t l e 22, A r t . 3 (now § 22-21-50 e t 

s e q . , A l a . Code 1 9 7 5 ) . I n 1949, t h e l e g i s l a t u r e p r o v i d e d f o r 

t h e c r e a t i o n o f c o u n t y h o s p i t a l c o r p o r a t i o n s . T i t l e 22, A r t . 
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4 (now § 22-21-70 e t s e q . , A l a . Code 1 9 7 5 ) . I n 1961, t h e 

l e g i s l a t u r e e n a c t e d T i t l e 22, A r t . 5 (now § 22-21-130 e t s e q . , 

A l a . Code 1 9 7 5 ) , t o a l l o w t h e c r e a t i o n o f m u n i c i p a l h o s p i t a l -

b u i l d i n g a u t h o r i t i e s . I n 1975, t h e l e g i s l a t u r e e n a c t e d T i t l e 

22, A r t . 6 (now § 22-21-170 e t s e q . , A l a . Code 1 9 7 5 ) , t o 

a u t h o r i z e t h e c r e a t i o n o f c o u n t y and m u n i c i p a l h o s p i t a l 

a u t h o r i t i e s . 

I n 1982, t h e l e g i s l a t u r e e n a c t e d t h e H e a l t h C a r e 

A u t h o r i t i e s A c t o f 1982, § 22-21-310 e t s e q . , A l a . Code 1975 

("the HCA A c t " ) . S e c t i o n 22-21-312 o f t h e HCA A c t p r o v i d e s 

f o r t h e c r e a t i o n o f h e a l t h - c a r e a u t h o r i t i e s as p u b l i c 

c o r p o r a t i o n s i n o r d e r t o e f f e c t u a t e t h e i n t e n t o f t h e HCA A c t : 

"The L e g i s l a t u r e h e r e b y f i n d s and d e c l a r e s : 

"(1) T h a t p u b l i c l y - o w n e d (as 
d i s t i n g u i s h e d f r o m i n v e s t o r - o w n e d and 
c o m m u n i t y - n o n p r o f i t ) h o s p i t a l s and o t h e r 
h e a l t h c a r e f a c i l i t i e s f u r n i s h a 
s u b s t a n t i a l p a r t o f t h e i n d i g e n t and 
r e d u c e d - r a t e c a r e and o t h e r h e a l t h c a r e 
s e r v i c e s f u r n i s h e d t o r e s i d e n t s o f t h e 
s t a t e by h o s p i t a l s and o t h e r h e a l t h c a r e 
f a c i l i t i e s g e n e r a l l y ; 

"(2) T h a t as a r e s u l t o f c u r r e n t 
s i g n i f i c a n t f i s c a l and b u d g e t a r y 
l i m i t a t i o n s o r r e s t r i c t i o n s , t h e s t a t e and 
t h e v a r i o u s c o u n t i e s , m u n i c i p a l i t i e s , and 
e d u c a t i o n a l i n s t i t u t i o n s t h e r e i n a r e no 
l o n g e r a b l e t o p r o v i d e , f r o m t a x e s and 
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o t h e r g e n e r a l f u n d moneys, a l l t h e r e v e n u e s 
and f u n d s n e c e s s a r y t o o p e r a t e s u c h 
p u b l i c l y - o w n e d h o s p i t a l s and o t h e r h e a l t h 
c a r e f a c i l i t i e s a d e q u a t e l y and e f f i c i e n t l y ; 
and 

"(3) That t o e n a b l e s u c h p u b l i c l y -
owned h o s p i t a l s and o t h e r h e a l t h c a r e 
f a c i l i t i e s t o c o n t i n u e t o o p e r a t e 
a d e q u a t e l y and e f f i c i e n t l y , i t i s n e c e s s a r y 
t h a t t h e e n t i t i e s and a g e n c i e s o p e r a t i n g 
them have s i g n i f i c a n t l y g r e a t e r powers w i t h 
r e s p e c t t o h e a l t h c a r e f a c i l i t i e s t h a n now 
v e s t e d i n v a r i o u s p u b l i c h o s p i t a l o r 
h e a l t h - c a r e a u t h o r i t i e s and c o r p o r a t i o n s 
and t h e a b i l i t y t o p r o v i d e a c o r p o r a t e 
s t r u c t u r e somewhat more f l e x i b l e t h a n t h o s e 
now p r o v i d e d f o r i n e x i s t i n g l a w s r e l a t i n g 
t o t h e p u b l i c h o s p i t a l and h e a l t h - c a r e 
a u t h o r i t i e s . 

" I t i s t h e r e f o r e t h e i n t e n t o f t h e L e g i s l a t u r e 
by t h e p a s s a g e o f t h i s a r t i c l e t o p r o m o t e t h e p u b l i c 
h e a l t h o f t h e p e o p l e o f t h e s t a t e (1) by a u t h o r i z i n g 
t h e s e v e r a l c o u n t i e s , m u n i c i p a l i t i e s , and 
e d u c a t i o n a l i n s t i t u t i o n s i n t h e s t a t e e f f e c t i v e l y t o 
f o r m p u b l i c c o r p o r a t i o n s whose c o r p o r a t e p u r p o s e 
s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h c a r e 
f a c i l i t i e s , and (2) by p e r m i t t i n g , w i t h t h e c o n s e n t 
o f t h e c o u n t i e s o r m u n i c i p a l i t i e s ( o r b o t h ) 
a u t h o r i z i n g t h e i r f o r m a t i o n , e x i s t i n g p u b l i c 
h o s p i t a l c o r p o r a t i o n s t o r e i n c o r p o r a t e h e r e u n d e r . To 
t h a t end, t h i s a r t i c l e i n v e s t s e a c h p u b l i c 
c o r p o r a t i o n so o r g a n i z e d o r r e i n c o r p o r a t e d h e r e u n d e r 
w i t h a l l powers t h a t may be n e c e s s a r y t o e n a b l e i t 
t o a c c o m p l i s h i t s c o r p o r a t e p u r p o s e s and s h a l l be 
l i b e r a l l y c o n s t r u e d i n c o n f o r m i t y w i t h s a i d i n t e n t . " 

A 2003 amendment t o t h e HCA A c t added t h e l a n g u a g e 

" e d u c a t i o n a l i n s t i t u t i o n s " t o a l l o w a p u b l i c c o l l e g e o r 
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u n i v e r s i t y e s t a b l i s h e d u n d e r t h e Alabama C o n s t i t u t i o n t h a t 

o p e r a t e s a s c h o o l o f m e d i c i n e t o e s t a b l i s h a h e a l t h - c a r e 

a u t h o r i t y . 

I t s h o u l d be n o t e d t h a t u n t i l 1975 c i t y and c o u n t y 

h o s p i t a l s , as w e l l as t h e c i t y o r c o u n t y t h a t e s t a b l i s h e d 

them, e n j o y e d a l m o s t a b s o l u t e g o v e r n m e n t a l i m m u n i t y f r o m c i v i l 

l i a b i l i t y . See Thompson v. D r u i d C i t y Hosp. Bd., 27 9 A l a . 

314, 184 So. 2d 825 ( 1 9 6 6 ) ( h o l d i n g t h a t a h o s p i t a l b o a r d , 

c r e a t e d by l o c a l l aw as an a g e n c y o f t h e c o u n t y and c i t y t o 

c o n s t r u c t and o p e r a t e a p u b l i c h o s p i t a l m a i n l y f o r c h a r i t y , 

was a p u b l i c a g e n c y immune f r o m l i a b i l i t y f o r t h e n e g l i g e n c e 

o f i t s o f f i c e r s and e m p l o y e e s and t h a t t h e p r o c u r e m e n t o f 

l i a b i l i t y - i n s u r a n c e c o v e r a g e by t h e b o a r d d i d n o t a f f e c t t h a t 

i m m u n i t y ) ; C l a r k v. M o b i l e C n t y . Hosp. Bd., 275 A l a . 26, 151 

So. 2d 750 ( 1 9 6 3 ) ( h o l d i n g t h a t t h e c o u n t y h o s p i t a l b o a r d was 

a p u b l i c a g e n c y p e r f o r m i n g a g o v e r n m e n t a l f u n c t i o n and was 

immune f r o m s u i t by p a y i n g p a t i e n t f o r i n j u r i e s a l l e g e d l y 

s u f f e r e d by him as a r e s u l t o f t h e n e g l i g e n c e o f a g e n t s , 

s e r v a n t s , o r e m p l o y e e s o f t h e b o a r d ) ; L a n e y v. J e f f e r s o n  

C n t y . , 249 A l a . 612, 32 So. 2d 542 (194 7 ) ( h o l d i n g t h a t t h e 

g e n e r a l p r o v i s i o n t h a t a c o u n t y i s a c o r p o r a t e body w i t h power 
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t o sue and be s u e d does n o t d e p r i v e a c o u n t y o f t h e i m m u n i t y 

f r o m s u i t b a s e d on n e g l i g e n c e so l o n g i t i s engaged i n 

g o v e r n m e n t a l f u n c t i o n s ) ; and Moore v. W a l k e r C n t y . , 236 A l a . 

688, 185 So. 175 (193 8 ) ( h o l d i n g t h a t t h e a c t a u t h o r i z i n g and 

empowering a c o u n t y t o e q u i p , own, and o p e r a t e a h o s p i t a l 

nowhere makes t h e c o u n t y s u b j e c t t o s u i t f o r any i n j u r i e s 

p a t i e n t s s u f f e r by r e a s o n o f t h e n e g l i g e n c e o f t h e o f f i c e r s , 

a g e n t s , o r s e r v a n t s e n t r u s t e d w i t h t h e o p e r a t i o n and 

management o f t h e h o s p i t a l ) . 

I n 1975, t h i s C o u r t i s s u e d two o p i n i o n s t h a t a b o l i s h e d 

t h e d o c t r i n e o f g o v e r n m e n t a l i m m u n i t y f o r m u n i c i p a l i t i e s and 

c o u n t i e s , i n c l u d i n g i m m u n i t y f o r t h e p u b l i c h o s p i t a l s t h e y 

o p e r a t e : J a c k s o n v. C i t y o f F l o r e n c e , 294 A l a . 592, 320 So. 

2d 68 ( 1 9 7 5 ) , and L o r e n c e v. H o s p i t a l B o a r d o f Morgan C o u n t y , 

294 A l a . 614, 320 So. 2d 631 ( 1 9 7 5 ) . I n J a c k s o n , J a c k s o n s u e d 

t h e C i t y o f F l o r e n c e and s e v e r a l o f i t s p o l i c e o f f i c e r s 

s e e k i n g damages b a s e d on i n j u r i e s he a l l e g e d t h e c i t y ' s 

o f f i c e r s had n e g l i g e n t l y i n f l i c t e d on him d u r i n g and a f t e r h i s 

a r r e s t . J a c k s o n a s k e d t h i s C o u r t t o r e v i e w i t s p r e v i o u s 

i n t e r p r e t a t i o n o f t h e s t a t u t e now c o d i f i e d a t § 11-47-190, 

A l a . Code 1975. T h i s C o u r t a c k n o w l e d g e d t h a t , b a s e d on t h e 
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p l a i n l a n g u a g e o f t h e s t a t u t e , t h e l e g i s l a t u r e had a b r o g a t e d 

t o r t i m m u n i t y f o r m u n i c i p a l i t i e s t o t h e e x t e n t t h a t t h e 

a l l e g e d w r o n g f u l a c t s o c c u r r e d " t h r o u g h t h e n e g l e c t , 

c a r e l e s s n e s s , o r u n s k i l l f u l n e s s o f ... some a g e n t , o f f i c e r o r 

e mployee o f t h e m u n i c i p a l i t y engaged i n work t h e r e f o r and 

w h i l e a c t i n g i n t h e l i n e o f h i s o r h e r d u t y § 11-47¬

190. The J a c k s o n C o u r t " r e c o g n i z e [ d ] t h e a u t h o r i t y o f t h e 

l e g i s l a t u r e t o e n t e r t h e e n t i r e f i e l d , and f u r t h e r 

r e c o g n i z e [ d ] i t s s u p e r i o r p o s i t i o n t o p r o v i d e w i t h p r o p e r 

l e g i s l a t i o n any l i m i t a t i o n s o r p r o t e c t i o n s i t deem[ed] 

n e c e s s a r y . " 294 A l a . a t 600, 320 So. 2d a t 75. 

I n L o r e n c e , t h e i s s u e o f g o v e r n m e n t a l i m m u n i t y i n t h e 

c o n t e x t o f a c o u n t y h o s p i t a l was p r e s e n t e d . The C o u r t 

d i s c u s s e d n o t o n l y T i t l e 22, § 2 0 4 ( 2 4 ) , Code o f A l a . 1940 

(Recomp. 1958)(now § 22-21-77, A l a . Code 1 9 7 5 ) , w h i c h a l l o w e d 

a c o u n t y h o s p i t a l b o a r d " t o sue and be s u e d and t o d e f e n d 

s u i t s a g a i n s t i t , " b u t a l s o T i t l e 12, §§ 3 and 115, and T i t l e 

7, § 96, Code o f A l a . 1940 (Recomp. 1958)(now § 11-1-2, § 11¬

12-5, and § 6-5-20, A l a . Code 1975, r e s p e c t i v e l y ) , w h i c h 

p e r m i t t e d t h e c o u n t y " t o sue o r be s u e d " and p r o v i d e d f o r a 

c l a i m p r o c e d u r e b e f o r e b r i n g i n g s u i t . The C o u r t s t a t e d , 
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however, t h a t t h e i s s u e o f a c o u n t y ' s g e n e r a l l i a b i l i t y was 

n o t b e f o r e t h e C o u r t and t h a t what was b e f o r e i t was t h e 

i m m u n i t y o f a c o u n t y h o s p i t a l b o a r d , and i t h e l d t h a t b e c a u s e 

t h e s t a t u t e a u t h o r i z i n g t h e c r e a t i o n o f s u c h b o a r d s e x p r e s s l y 

p r o v i d e d f o r s u i t s a g a i n s t them, c o u n t y h o s p i t a l b o a r d s no 

l o n g e r had i m m u n i t y f r o m t o r t l i a b i l i t y . I n Cook v. C o u n t y o f  

S t . C l a i r , 384 So. 2d 1 ( A l a . 1 9 8 0 ) , t h e C o u r t c l a r i f i e d t h e 

i m p l i c a t i o n i n i t s h o l d i n g i n L o r e n c e , h o l d i n g t h a t c o u n t i e s 

and c o u n t y c o m m i s s i o n e r s a r e s u b j e c t t o s u i t i n t o r t u n d e r § 

11-1-2. 

I t i s c l e a r t h a t h e a l t h - c a r e a u t h o r i t i e s c r e a t e d by a 

c o u n t y o r c i t y no l o n g e r have S t a t e i m m u n i t y and a r e s u b j e c t 

t o t h e $100,000 s t a t u t o r y damages cap o f § 11-93-2. However, 

w h e t h e r a h e a l t h - c a r e a u t h o r i t y c r e a t e d by a S t a t e e d u c a t i o n a l 

i n s t i t u t i o n i s e n t i t l e d t o S t a t e i m m u n i t y i s a q u e s t i o n o f 

f i r s t i m p r e s s i o n . 

I n t h e p r e s e n t c a s e , t h e B o a r d o f T r u s t e e s o f t h e 

U n i v e r s i t y o f Alabama ("the B o a r d " ) c r e a t e d a h e a l t h - c a r e 

a u t h o r i t y -- t h e A u t h o r i t y . I n a c c o r d a n c e w i t h t h e 2003 

amendment t o t h e HCA A c t , t h e B o a r d a d o p t e d a r e s o l u t i o n 

c r e a t i n g a h e a l t h - c a r e a u t h o r i t y . S e c t i o n 22-21-312, A l a . 
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Code 1975, s e t t i n g o u t t h e l e g i s l a t u r e ' s i n t e n t i o n s i n 

c r e a t i n g t h e HCA A c t , p r o v i d e s t h a t t h e p u r p o s e o f t h e HCA A c t 

i s t o "promote t h e p u b l i c h e a l t h o f t h e p e o p l e o f t h e s t a t e 

... by a u t h o r i z i n g ... e d u c a t i o n a l i n s t i t u t i o n s i n t h e s t a t e 

e f f e c t i v e l y t o f o r m p u b l i c c o r p o r a t i o n s whose c o r p o r a t e 

p u r p o s e s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h c a r e 

f a c i l i t i e s . " 

The HCA A c t d e f i n e s an " a u t h o r i t y " as a " p u b l i c 

c o r p o r a t i o n o r g a n i z e d , and any p u b l i c h o s p i t a l c o r p o r a t i o n 

r e i n c o r p o r a t e d , p u r s u a n t t o t h e p r o v i s i o n s h e r e o f . " § 22-21-

3 1 1 ( a ) ( 2 ) , A l a . Code 1975. The B o a r d a l s o e n t e r e d i n t o an 

a f f i l i a t i o n a greement w i t h B a p t i s t H e a l t h , p u r s u a n t t o w h i c h 

B a p t i s t H e a l t h ' s a s s e t s w o u l d be t r a n s f e r r e d t o t h e 

A u t h o r i t y . The c e r t i f i c a t e o f i n c o r p o r a t i o n f o r t h e A u t h o r i t y 

was f i l e d i n t h e T u s c a l o o s a C o u n t y P r o b a t e C o u r t and p r o v i d e d , 

among o t h e r t h i n g s , t h a t , s u b j e c t t o t h e a f f i l i a t i o n 

a g r e e m e n t , t h e A u t h o r i t y s h a l l have and may e x e r c i s e a l l t h e 

powers and a u t h o r i t y s e t o u t i n t h e HCA A c t . 

Kay E. D a v i s , t h e p l a i n t i f f b e l o w , a r g u e s t h a t t h e 

A u t h o r i t y i s n o t a v a l i d l y c r e a t e d h e a l t h - c a r e a u t h o r i t y 

b e c a u s e , she a r g u e s , t h e HCA A c t does n o t a u t h o r i z e t h e 
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A u t h o r i t y t o a c q u i r e p r i v a t e h o s p i t a l s , and, t h e r e f o r e , she 

a r g u e s , t h e a f f i l i a t i o n a g reement between t h e A u t h o r i t y and 

B a p t i s t H e a l t h v i o l a t e s t h e HCA A c t . 

S e c t i o n 22-21-312, A l a . Code 1975, a u t h o r i z e s c e r t a i n 

e d u c a t i o n a l i n s t i t u t i o n s " t o f o r m p u b l i c c o r p o r a t i o n s whose 

c o r p o r a t e p u r p o s e s h a l l be t o a c q u i r e , own and o p e r a t e h e a l t h 

c a r e f a c i l i t i e s . " S e c t i o n 2 2 - 2 1 - 3 1 1 ( a ) ( 1 4 ) , A l a . Code 1975, 

d e f i n e s " h e a l t h c a r e f a c i l i t i e s " a s : 

" H e a l t h c a r e f a c i l i t i e s . G e n e r a l l y , any one o r more 
b u i l d i n g s o r f a c i l i t i e s w h i c h s e r v e t o p r o m o t e t h e 
p u b l i c h e a l t h , e i t h e r by p r o v i d i n g p l a c e s o r 
f a c i l i t i e s f o r t h e d i a g n o s i s , t r e a t m e n t , c a r e , c u r e 
o r c o n v a l e s c e n c e o f s i c k , i n j u r e d , p h y s i c a l l y 
d i s a b l e d o r h a n d i c a p p e d , m e n t a l l y i l l , r e t a r d e d o r 
d i s t u r b e d p e r s o n s , o r f o r t h e p r e v e n t i o n o f s i c k n e s s 
and d i s e a s e , o r f o r t h e c a r e , t r e a t m e n t and 
r e h a b i l i t a t i o n o f a l c o h o l i c s , o r f o r t h e c a r e o f 
e l d e r l y p e r s o n s , o r f o r r e s e a r c h w i t h r e s p e c t t o any 
o f t h e f o r e g o i n g , i n c l u d i n g , w i t h o u t l i m i t i n g t h e 
g e n e r a l i t y o f t h e f o r e g o i n g : 

" a . P u b l i c h o s p i t a l s o f a l l t y p e s , 
p u b l i c c l i n i c s , s a n i t o r i a , p u b l i c h e a l t h 
c e n t e r s and r e l a t e d p u b l i c h e a l t h 
f a c i l i t i e s , s u c h as m e d i c a l o r d e n t a l 
f a c i l i t i e s , l a b o r a t o r i e s , o u t - p a t i e n t 
d e p a r t m e n t s , e d u c a t i o n a l f a c i l i t i e s , 
n u r s e s ' homes and n u r s e s ' t r a i n i n g 
f a c i l i t i e s , d o r m i t o r i e s o r r e s i d e n c e s f o r 
h o s p i t a l p e r s o n n e l o r s t u d e n t s , o t h e r 
e m p l o y e e - r e l a t e d f a c i l i t i e s , and c e n t r a l 
s e r v i c e f a c i l i t i e s o p e r a t e d i n c o n n e c t i o n 
w i t h p u b l i c h o s p i t a l s and o t h e r f a c i l i t i e s 
( s u c h a s , f o r e x a m p l e , g i f t and f l o w e r 
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s h o p s , c a f e and c a f e t e r i a f a c i l i t i e s and 
t h e l i k e ) a n c i l l a r y t o p u b l i c h o s p i t a l s ; 

"b. R e t i r e m e n t homes, n u r s i n g homes, 
c o n v a l e s c e n t homes, a p a r t m e n t b u i l d i n g s , 
d o r m i t o r y o r d o m i c i l i a r y f a c i l i t i e s , 
r e s i d e n c e s o r s p e c i a l c a r e f a c i l i t i e s f o r 
t h e h o u s i n g and c a r e o f e l d e r l y p e r s o n s o r 
o t h e r p e r s o n s r e q u i r i n g s p e c i a l c a r e ; 

" c . A p p u r t e n a n t b u i l d i n g s and o t h e r 
f a c i l i t i e s : 

" 1 . To p r o v i d e o f f i c e s f o r 
p e r s o n s engaged i n t h e d i a g n o s i s , 
t r e a t m e n t , c a r e , o r c u r e o f 
d i s e a s e d , s i c k , o r i n j u r e d 
p e r s o n s , o r i n p r e v e n t i v e 
m e d i c i n e , o r i n t h e p r a c t i c e o f 
d e n t i s t r y ; o r 

"2. To house o r s e r v i c e 
e q u i p m e n t u s e d f o r t h e d i a g n o s i s , 
t r e a t m e n t , c a r e o r c u r e o f 
d i s e a s e d , s i c k , o r i n j u r e d 
p e r s o n s , o r i n p r e v e n t i v e 
m e d i c i n e , o r i n t h e p r a c t i c e o f 
d e n t i s t r y , o r t h e r e c o r d s o f s u c h 
d i a g n o s i s , t r e a t m e n t , c a r e , c u r e 
o r p r a c t i c e o r r e s e a r c h w i t h 
r e s p e c t t o any o f t h e f o r e g o i n g ; 

"d. P a r k i n g a r e a s , p a r k i n g d e c k s , 
f a c i l i t i e s , b u i l d i n g s and s t r u c t u r e s 
a p p u r t e n a n t t o any o f t h e f o r e g o i n g ; 

"e. A m b u l a n c e , h e l i c o p t e r , and o t h e r 
s i m i l a r f a c i l i t i e s and s e r v i c e s f o r t h e 
t r a n s p o r t a t i o n o f s i c k o r i n j u r e d p e r s o n s ; 
and 
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" f . M a c h i n e r y , e q u i p m e n t , f u r n i t u r e , 
and f i x t u r e s u s e f u l o r d e s i r a b l e i n t h e 
o p e r a t i o n o f any o f t h e f o r e g o i n g . " 

The d e f i n i t i o n o f h e a l t h - c a r e f a c i l i t i e s i n t h e HCA A c t 

s p e c i f i c a l l y i n c l u d e s p u b l i c h o s p i t a l s and t h e n l i s t s s e v e r a l 

t y p e s o f p u b l i c h o s p i t a l s " w i t h o u t l i m i t i n g t h e g e n e r a l i t y " o f 

t h e p r e c e d i n g d e f i n i t i o n o f h e a l t h - c a r e f a c i l i t i e s . The 

o m i s s i o n o f " p r i v a t e " h o s p i t a l f r o m t h e d e f i n i t i o n does n o t 

mean t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t h e a l t h - c a r e 

a u t h o r i t i e s c o u l d p u r c h a s e o n l y p u b l i c h o s p i t a l s . I a g r e e 

w i t h t h e r e a s o n i n g o f t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r 

t h e E l e v e n t h C i r c u i t i n Askew v. DCH R e g i o n a l H e a l t h C a r e 

A u t h o r i t y , 995 F.2d 1033 ( 1 1 t h C i r . 1 9 9 3 ) , r e g a r d i n g t h e 

h e a l t h - c a r e a u t h o r i t y ' s p u r c h a s e o f a p r i v a t e h o s p i t a l . I n 

Askew, t h e p l a i n t i f f s b r o u g h t an a n t i t r u s t a c t i o n a g a i n s t a 

h e a l t h - c a r e a u t h o r i t y t o p r e v e n t t h e a u t h o r i t y f r o m 

c o m p l e t i n g i t s a c q u i s i t i o n o f a p r i v a t e h o s p i t a l i n t h e same 

r e g i o n . The E l e v e n t h C i r c u i t h e l d t h a t t h e h e a l t h - c a r e 

a u t h o r i t y q u a l i f i e d as a " p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e " 

f o r t h e p u r p o s e s o f a n t i t r u s t i m m u n i t y . The c o u r t went on t o 

a d d r e s s t h e p l a i n t i f f s ' argument t h a t a h e a l t h - c a r e a u t h o r i t y 

c o u l d n o t a c q u i r e a p r i v a t e h o s p i t a l b e c a u s e , t h e y a r g u e d , a 
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h e a l t h - c a r e f a c i l i t y u n d e r t h e d e f i n i t i o n i n § 22-21-311 o f 

t h e HCA A c t means a " p u b l i c l y owned" h o s p i t a l as o p p o s e d t o a 

" p r i v a t e l y owned" h o s p i t a l : 

" P l a i n t i f f s ' argument i s i n c o n s i s t e n t w i t h a 
common s e n s e r e a d i n g o f t h e s t a t u t e . The l e g i s l a t u r e 
c l e a r l y s t a t e d t h a t , i n i t s v i e w , p u b l i c l y - o w n e d 
h o s p i t a l s p l a y e d a v e r y s i g n i f i c a n t r o l e i n 
p r o v i d i n g h e a l t h c a r e t o t h e p o o r . By e s t a b l i s h i n g 
p u b l i c h e a l t h c a r e a u t h o r i t i e s , i t s o u g h t t o enhance 
t h e amount and q u a l i t y o f s e r v i c e f o r A l a b a ma's 
p o o r . I f DCH c o u l d o n l y p u r c h a s e o t h e r p u b l i c l y -
owned h o s p i t a l s , t h e o v e r a l l number o f p u b l i c l y -
owned f a c i l i t i e s w o u l d n o t i n c r e a s e and s e r v i c e t o 
t h e d i s a d v a n t a g e d w o u l d r e m a i n t h e same. To t h e 
c o n t r a r y , by p u r c h a s i n g [a p r i v a t e l y owned 
h o s p i t a l ] , DCH has i n c r e a s e d t h e number o f p u b l i c l y -
owned h o s p i t a l s i n t h e T u s c a l o o s a a r e a , has e x p a n d e d 
i t s a b i l i t y t o s e r v e i n d i g e n t c a r e needs i n t h e 
r e g i o n , and has e n h a n c e d i t s a b i l i t y t o p r o v i d e 
i n d i g e n t and r e d u c e d - r a t e c a r e a t i t s e x i s t i n g 
f a c i l i t i e s . T h i s i s e n t i r e l y c o n s i s t e n t w i t h what 
t h e Alabama l e g i s l a t u r e a u t h o r i z e d DCH t o do." 

995 F.2d a t 1040. 

D a v i s a s s e r t s t h a t t h e a f f i l i a t i o n a greement between t h e 

B o a r d and B a p t i s t H e a l t h p r o v i d e s t h a t upon t e r m i n a t i o n o f t h e 

a greement t h e a s s e t s o f t h e A u t h o r i t y w i l l be t r a n s f e r r e d t o 

B a p t i s t H e a l t h o r i t s d e s i g n e e . D a v i s a r g u e s t h a t t h i s 

p r o v i s i o n o f t h e a f f i l i a t i o n a greement c o n f l i c t s w i t h § 22-21¬

339, A l a . Code 1975, w h i c h p r o v i d e s t h a t upon d i s s o l u t i o n o f 

a h e a l t h - c a r e a u t h o r i t y f o r m e d p u r s u a n t t o t h e HCA A c t t h e 
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a s s e t s r e v e r t t o t h e l o c a l g o v e r n m e n t a l e n t i t y o r t h e 

e d u c a t i o n a l i n s t i t u t i o n t h a t c r e a t e d t h e a u t h o r i t y . D a v i s 

a l s o c o n t e n d s t h a t t h e s p e c i f i c p r o v i s i o n i n t h e A u t h o r i t y ' s 

a r t i c l e s o f i n c o r p o r a t i o n t h a t p r o v i d e s t h a t t h e A u t h o r i t y i s 

o b l i g a t e d u n d e r t h e a f f i l i a t i o n a greement t o r e c o n v e y a s s e t s 

t o B a p t i s t H e a l t h l i k e w i s e v i o l a t e s § 22-21-339. 

S e c t i o n 22-21-339 p r e s c r i b e s t h e manner i n w h i c h a 

h e a l t h - c a r e a u t h o r i t y f o r m e d u n d e r t h e HCA A c t i s d i s s o l v e d . 

S e c t i o n 22-21-339 p r o v i d e s : 

"At any t i m e when t h e a u t h o r i t y does n o t have 
any s e c u r i t i e s o u t s t a n d i n g and when t h e r e s h a l l be 
no o t h e r o b l i g a t i o n s assumed by t h e a u t h o r i t y t h a t 
a r e t h e n o u t s t a n d i n g , t h e b o a r d may a d o p t a 
r e s o l u t i o n ... d e c l a r i n g t h a t t h e a u t h o r i t y s h a l l be 
d i s s o l v e d . ... [ I ] n t h e e v e n t t h a t i t owns any 
a s s e t s o r p r o p e r t y a t t h e t i m e o f t h e d i s s o l u t i o n , 
t h e t i t l e t o i t s a s s e t s and p r o p e r t y ... s h a l l ... 
v e s t i n one o r more c o u n t i e s , m u n i c i p a l i t i e s , o r 
e d u c a t i o n a l i n s t i t u t i o n s i n s u c h manner and 
i n t e r e s t s as may be p r o v i d e d i n t h e ... c e r t i f i c a t e 
o f i n c o r p o r a t i o n . " 

The a f f i l i a t i o n a greement between t h e B o a r d and B a p t i s t 

H e a l t h a c c o m p l i s h e s t h e p u r p o s e o f t h e management agreement 

between B a p t i s t H e a l t h and U n i v e r s i t y o f Alabama a t B i r m i n g h a m 

H e a l t h S y s tem ("UABHS"), w i t h t h e s t a t e d g o a l o f " ( i ) 

p r o v i d i n g c o m m u n i t y - b a s e d h e a l t h c a r e i n t h e Montgomery a r e a ; 

( i i ) p r o m o t i n g e f f i c i e n c y and q u a l i t y i n t h e d e l i v e r y o f 
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h e a l t h c a r e s e r v i c e s t o t h e p e o p l e o f t h e s t a t e o f A l a b a m a ; 

and ( i i i ) s u p p o r t i n g t h e a c a d e m i c and r e s e a r c h m i s s i o n o f t h e 

[ B o a r d and UABHS] w i t h r e s p e c t t o h e a l t h c a r e s e r v i c e s and 

s c i e n c e o f m e d i c i n e . " I n t h e a f f i l i a t i o n a g r e e m e n t , t h e 

p a r t i e s e x p r e s s l y r e c o g n i z e t h a t t h e B o a r d has t h e power u n d e r 

t h e HCA A c t t o o r g a n i z e a h e a l t h - c a r e a u t h o r i t y and t h a t t h e 

a u t h o r i t y so c r e a t e d w o u l d t a k e p o s s e s s i o n o f and o p e r a t e 

B a p t i s t H e a l t h ' s a s s e t s d u r i n g t h e t e r m o f t h e a f f i l i a t i o n 

a g r e e m e n t . 

By t h e s e p a r a t e a c t o f c r e a t i n g a h e a l t h - c a r e a u t h o r i t y , 

t h e B o a r d f o r m e d a p u b l i c c o r p o r a t i o n u n d e r t h e HCA A c t , 

p r o v i d i n g f i n a n c i a l b e n e f i t s and o t h e r p o w e r s , s u c h as e m i n e n t 

domain and an e x e m p t i o n f r o m c e r t a i n t a x a t i o n . S e c t i o n 22-21¬

318, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) I n a d d i t i o n t o a l l o t h e r powers g r a n t e d 
e l s e w h e r e i n t h i s a r t i c l e , and s u b j e c t t o t h e 
e x p r e s s p r o v i s i o n s o f i t s c e r t i f i c a t e o f 
i n c o r p o r a t i o n , an a u t h o r i t y s h a l l have t h e f o l l o w i n g 
p o w e r s , t o g e t h e r w i t h a l l powers i n c i d e n t a l t h e r e t o 
o r n e c e s s a r y t o t h e d i s c h a r g e t h e r e o f i n c o r p o r a t e 
f o r m : 

"(5) To a c q u i r e , c o n s t r u c t , 
r e c o n s t r u c t , e q u i p , e n l a r g e , e x p a n d , a l t e r , 
r e p a i r , i m p r o v e , m a i n t a i n , e q u i p , f u r n i s h 
and o p e r a t e h e a l t h c a r e f a c i l i t i e s a t s u c h 
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p l a c e o r p l a c e s , w i t h i n and w i t h o u t t h e 
b o u n d a r i e s o f i t s a u t h o r i z i n g s u b d i v i s i o n s 
and w i t h i n and w i t h o u t t h e s t a t e , as i t 
c o n s i d e r s n e c e s s a r y o r a d v i s a b l e ; 

f l 

"(7) To r e c e i v e , a c q u i r e , t a k e and 
h o l d ( w h e t h e r by p u r c h a s e , g i f t , t r a n s f e r , 
f o r e c l o s u r e , l e a s e , d e v i s e , o p t i o n o r 
o t h e r w i s e ) r e a l and p e r s o n a l p r o p e r t y o f 
e v e r y d e s c r i p t i o n , o r any i n t e r e s t t h e r e i n , 
and t o manage, i m p r o v e and d i s p o s e o f t h e 
same by any f o r m o f l e g a l c o n v e y a n c e o r 
t r a n s f e r ; p r o v i d e d however, t h a t t h e 
a u t h o r i t y s h a l l n o t , w i t h o u t t h e p r i o r 
a p p r o v a l o f t h e g o v e r n i n g body o f e a c h 
a u t h o r i z i n g s u b d i v i s i o n , have t h e power t o 
d i s p o s e o f ( i ) s u b s t a n t i a l l y a l l i t s 
a s s e t s , o r ( i i ) any h e a l t h c a r e f a c i l i t i e s 
t h e d i s p o s i t i o n o f w h i c h w o u l d m a t e r i a l l y 
and s i g n i f i c a n t l y r e d u c e o r i m p a i r t h e 
l e v e l o f h o s p i t a l o r h e a l t h c a r e s e r v i c e s 
r e n d e r e d by t h e a u t h o r i t y ; and p r o v i d e d 
f u r t h e r , t h a t t h e f o r e g o i n g p r o v i s o s h a l l 
n o t be c o n s t r u e d t o r e q u i r e t h e p r i o r 
a p p r o v a l o f any s u c h g o v e r n i n g body f o r t h e 
mo r t g a g e o r p l e d g e o f a l l o r s u b s t a n t i a l l y 
a l l i t s a s s e t s o r o f any o f i t s h e a l t h c a r e 
f a c i l i t i e s , f o r t h e f o r e c l o s u r e o f any s u c h 
m o r t g a g e o r p l e d g e o r f o r any s a l e o r o t h e r 
d i s p o s i t i o n t h e r e u n d e r ; 

f l 

"(18) To r e c e i v e and a c c e p t f r o m any 
s o u r c e a i d o r c o n t r i b u t i o n s i n t h e f o r m o f 
money, p r o p e r t y , l a b o r o r o t h e r t h i n g s o f 
v a l u e , t o be h e l d , u s e d and a p p l i e d t o 
c a r r y o u t t h e p u r p o s e s o f t h i s a r t i c l e , 
s u b j e c t t o any l a w f u l c o n d i t i o n upon w h i c h 
any s u c h a i d o r c o n t r i b u t i o n s may be g i v e n 
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o r made; 

f l 

"(23) To assume any o b l i g a t i o n s o f any 
e n t i t y t h a t c o n v e y s and t r a n s f e r s t o t h e 
a u t h o r i t y any h e a l t h c a r e f a c i l i t i e s o r 
o t h e r p r o p e r t y , o r i n t e r e s t t h e r e i n , 
p r o v i d e d t h a t s u c h o b l i g a t i o n s a p p e r t a i n t o 
t h e h e a l t h c a r e f a c i l i t i e s , p r o p e r t y o r 
i n t e r e s t so c o n v e y e d and t r a n s f e r r e d t o t h e 
a u t h o r i t y . " 

The t e r m s o f t h e a f f i l i a t i o n a greement b e t w e e n B a p t i s t 

H e a l t h and t h e B o a r d c o m p l y w i t h t h e powers g r a n t e d a h e a l t h ¬

c a r e a u t h o r i t y t o t r a n s f e r p r o p e r t y as c o n t e m p l a t e d by § 22¬

21-318. I f t h e A u t h o r i t y has no o u t s t a n d i n g s e c u r i t i e s o r 

o b l i g a t i o n s and t h e A u t h o r i t y ' s b o a r d e l e c t s t o d i s s o l v e t h e 

A u t h o r i t y , u n d e r § 22-21-339 t h e A u t h o r i t y ' s a s s e t s , i f any, 

w i l l be t r a n s f e r r e d t o t h e B o a r d . I n c o n t r a s t t o a 

d i s s o l u t i o n , t h e a f f i l i a t i o n a greement between B a p t i s t H e a l t h 

and t h e B o a r d a d d r e s s e s t h e t r a n s f e r o f p r o p e r t y i n t h e e v e n t 

o f t h e t e r m i n a t i o n o f t h e a f f i l i a t i o n a g r e e m e n t . I t does n o t 

a d d r e s s t h e d i s s o l u t i o n o f t h e A u t h o r i t y ; t h u s , n o t h i n g i n t h e 

a f f i l i a t i o n a greement c o n t r a d i c t s t h e p r o v i s i o n s o f § 22-21¬

339. S e c t i o n 22-21-339 c o n t e m p l a t e s t h a t t h e A u t h o r i t y m i g h t 

n o t own a s s e t s a t t h e t i m e o f d i s s o l u t i o n , and n o t h i n g i n t h e 

HCA A c t r e q u i r e s t h a t t h e A u t h o r i t y own a s s e t s b e f o r e i t can 
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be d i s s o l v e d . T h e r e i s a d i s t i n c t i o n b e t ween t h e d i s p o s i t i o n 

o f a s s e t s upon a d i s s o l u t i o n o f t h e A u t h o r i t y u n d e r § 22-21¬

339 and a t e r m i n a t i o n o f t h e a f f i l i a t i o n a greement b e t w e e n 

B a p t i s t H e a l t h and t h e B o a r d , where t h e a f f i l i a t i o n a greement 

s t a t e s t h a t t h e B o a r d must r e t u r n a s s e t s t o B a p t i s t H e a l t h 

upon t h e t e r m i n a t i o n o f t h e a g r e e m e n t . 

D a v i s a l s o a r g u e s t h a t t h e A u t h o r i t y does n o t meet t h i s 

C o u r t ' s t e s t f o r d e t e r m i n i n g w h e t h e r an e n t i t y i s e n t i t l e d t o 

s o v e r e i g n i m m u n i t y . I n Ex p a r t e G r e a t e r M o b i l e - W a s h i n g t o n  

C o u n t y M e n t a l H e a l t h - M e n t a l R e t a r d a t i o n B o a r d , 940 So. 2d 990 

( A l a . 2 0 0 6 ) , a r e s i d e n t a t a g r o u p home was k i l l e d i n an 

a c c i d e n t i n v o l v i n g a v an o p e r a t e d by t h e c o u n t y m e n t a l - h e a l t h 

b o a r d . The p a r e n t s o f t h e r e s i d e n t s u e d t h e b o a r d and t h e 

manager o f t h e g r o u p home. The d e f e n d a n t s moved f o r a summary 

judgment on t h e b a s i s o f v a r i o u s t y p e s o f i m m u n i t y , t h e b o a r d 

p r i n c i p a l l y r e l y i n g on i t s c l a i m t h a t i t was e n t i t l e d t o 

s o v e r e i g n i m m u n i t y as an a g e n c y o f t h e S t a t e . T h i s C o u r t 

r e v i e w e d c a s e l a w r e l a t i n g t o t h e c r i t e r i a f o r d e t e r m i n i n g 

w h e t h e r a p a r t i c u l a r e n t i t y q u a l i f i e s as a S t a t e a g e n c y f o r 

p u r p o s e s o f § 14, A l a . C o n s t . 1901, and c o n c l u d e d t h a t t h e 

b o a r d had n o t shown t h a t i t was q u a l i f i e d as a S t a t e a g e n c y . 
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S p e c i f i c a l l y , t h i s C o u r t a n a l y z e d t h e t h r e e - f a c t o r t e s t s e t 

o u t i n S t a u d t , s u p r a : (1) t h e c h a r a c t e r o f t h e power d e l e g a t e d 

t o t h e body; (2) t h e r e l a t i o n o f t h e body t o t h e S t a t e ; and 

(3) t h e n a t u r e o f t h e b o d y ' s f u n c t i o n . Some a t t r i b u t e s o f t h e 

b o a r d and some a s p e c t s o f i t s r e l a t i o n w i t h t h e S t a t e 

s u g g e s t e d t h a t t h e b o a r d was a S t a t e a g e n c y . F o r e x a m p l e , 

c a r i n g f o r c i t i z e n s s u f f e r i n g f r o m m e n t a l i l l n e s s i s a 

g o v e r n m e n t a l f u n c t i o n , c i t i n g W h i t e v. Alabama I n s a n e Hosp., 

138 A l a . 479, 35 So. 454 ( 1 9 0 3 ) . F u r t h e r , t h i s C o u r t 

r e c o g n i z e d t h a t t h e b o a r d had t h e power o f e m i n e n t domain and 

t h a t i t s p r o p e r t y , i n c o m e , and a c t i v i t i e s were exempt f r o m 

t a x a t i o n . However, c e r t a i n e l e m e n t s f a v o r e d c h a r a c t e r i z i n g 

t h e b o a r d as an e n t i t y s e p a r a t e f r o m t h e S t a t e . A l t h o u g h t h e 

S t a t e e x e r c i s e d a c e r t a i n amount o f o v e r s i g h t o v e r t h e b o a r d , 

t h e o v e r s i g h t was m i n i m a l . The b o a r d ' s r e g u l a t i o n s p r o v i d e d 

t h a t t h e " f a c i l i t i e s and p r o g r a m s " o f t h e b o a r d were n o t u n d e r 

t h e d i r e c t i o n o r c o n t r o l o f any p e r s o n o t h e r t h a n i t s 

d i r e c t o r s so l o n g as t h o s e f a c i l i t i e s and p r o g r a m s c o m p l i e d 

w i t h t h e minimum s t a n d a r d s a d o p t e d by t h e B o a r d o f H e a l t h and 

t h e D e p a r t m e n t o f M e n t a l H e a l t h as s e t o u t i n § 22-51-12, A l a . 

Code 1975. A l s o , t h e b o a r d was a u t h o r i z e d t o own a l l i t s 
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p r o p e r t y i n i t s own name and t o s e l l o r t o o t h e r w i s e d i s p o s e 

o f i t . O w n e r s h i p o f t h e p r o p e r t y i n t h e name o f t h e e n t i t y 

has been c o n s i d e r e d i n d i c a t i v e o f i t s i n d e p e n d e n t s t a t u s , 

p a r t i c u l a r l y when t h e e n t i t y was a u t h o r i z e d t o s e l l o r d i s p o s e 

o f t h e p r o p e r t y i n d e p e n d e n t o f t h e S t a t e . A l s o , t h e b o a r d was 

a u t h o r i z e d t o b o r r o w money by i s s u i n g bonds and n o t e s and t o 

s e c u r e t h a t i n d e b t e d n e s s by a p l e d g e o f i t s r e v e n u e s , so t h a t 

i t s i n d e b t e d n e s s was n o t an o b l i g a t i o n o f t h e S t a t e . 

U l t i m a t e l y , t h i s C o u r t c o n c l u d e d t h a t t h e b o a r d was n o t 

e n t i t l e d t o s o v e r e i g n i m m u n i t y . 

The p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h B o a r d b e c a u s e t h e HCA A c t 

s p e c i f i c a l l y s t a t e s t h a t a h e a l t h - c a r e a u t h o r i t y e s t a b l i s h e d 

t h e r e u n d e r " a c t s as an a g e n c y o r i n s t r u m e n t a l i t y o f i t s 

a u t h o r i z i n g s u b d i v i s i o n s and as a p o l i t i c a l s u b d i v i s i o n o f t h e 

s t a t e . " § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) , A l a . Code 1975. I n G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h B o a r d , t h e e n a b l i n g 

l e g i s l a t i o n a l l o w e d f o r t h r e e o r more p e r s o n s t o f o r m a p u b l i c 

c o r p o r a t i o n t o c o n t r a c t w i t h t h e S t a t e B o a r d o f M e n t a l H e a l t h 

and M e n t a l R e t a r d a t i o n i n c o n s t r u c t i n g and o p e r a t i n g 

f a c i l i t i e s and i n c a r r y i n g o u t p r o g r a m s i n p a r t i c u l a r a r e a s o f 
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t h e s t a t e . N o t h i n g i n t h a t e n a b l i n g l e g i s l a t i o n p r o v i d e d 

t h a t t h e p u b l i c c o r p o r a t i o n w o u l d be an arm o r i n s t r u m e n t a l i t y 

o f t h e D e p a r t m e n t o f M e n t a l H e a l t h . I t i s t h e c l e a r l a n g u a g e 

o f t h e e n a b l i n g p r o v i s i o n s o f t h e HCA A c t t h a t a h e a l t h - c a r e 

a u t h o r i t y c r e a t e d u n d e r t h e HCA A c t a c t s as an a g e n c y o r 

i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n and as a 

p o l i t i c a l s u b d i v i s i o n o f t h e S t a t e . 

P u r s u a n t t o § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) , t h e A u t h o r i t y " a c t s as an 

a g e n c y o r i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n s and 

as a p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . " See S t a u d t , 388 So. 

2d a t 933 ( a d d r e s s i n g t h e f a c t o r " t h e r e l a t i o n o f t h e body t o 

t h e s t a t e " ) ; see a l s o T e n n e s s e e V a l l e y P r i n t i n g Co. v. H e a l t h  

C a r e A u t h . o f L a u d e r d a l e C n t y . , 61 So. 3d 1027 ( A l a . 

2 0 1 0 ) ( h o l d i n g t h a t a h e a l t h - c a r e a u t h o r i t y i s a l o c a l 

g o v e r n m e n t a l e n t i t y f o r t h e p u r p o s e s o f t h e Open R e c o r d s A c t ) . 

The i n c o r p o r a t i n g e n t i t y f o r t h e A u t h o r i t y i s t h e B o a r d , w h i c h 

has S t a t e i m m u n i t y . See Cox v. B o a r d o f T r s . o f t h e U n i v . o f  

A l a b a m a , 161 A l a . 639, 49 So. 814 (19 0 9 ) ( h o l d i n g t h a t p u b l i c 

i n s t i t u t i o n s c r e a t e d by t h e S t a t e p u r e l y f o r c h a r i t a b l e o r 

e d u c a t i o n a l p u r p o s e s a r e a p a r t o f t h e S t a t e and a r e n o t 
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s u b j e c t t o be s u e d , b e c a u s e § 14 p r o h i b i t s t h e S t a t e f r o m 

b e i n g a d e f e n d a n t i n any c o u r t o f l a w o r e q u i t y ) . 

The HCA A c t " s h a l l n o t be c o n s t r u e d as a r e s t r i c t i o n o r 

l i m i t a t i o n upon any power, r i g h t o r remedy w h i c h any c o u n t y , 

m u n i c i p a l i t y , e d u c a t i o n a l i n s t i t u t i o n , o r p u b l i c h o s p i t a l 

c o r p o r a t i o n now i n e x i s t e n c e o r h e r e a f t e r f o r m e d may have i n 

t h e a b s e n c e o f t h i s a r t i c l e . " § 22-21-343, A l a . Code 1975. 

A r t i c l e I , § 14, A l a . C o n s t . 1901, p r o v i d e s " [ t ] h a t t h e S t a t e 

o f Alabama s h a l l n e v e r be made a d e f e n d a n t i n any c o u r t o f l a w 

o r e q u i t y . " "The m a n i f e s t p u r p o s e o f s e c t i o n 14 ... was t o 

p r o h i b i t t h e L e g i s l a t u r e f r o m p a s s i n g any a c t a u t h o r i z i n g t h e 

S t a t e t o be s u e d i n any c o u r t , and c l e a r l y any a u t h o r i z a t i o n 

t o t h a t end w o u l d be v o i d b e c a u s e i n v i o l a t i o n o f t h e 

c o n s t i t u t i o n a l p r o v i s i o n . " Alabama G i r l s ' I n d u s . S c h . v.  

R e y n o l d s , 143 A l a . a t 585, 42 So. a t 116. I r e c o g n i z e t h a t § 

2 2 - 2 1 - 3 1 8 ( a ) ( 2 ) , A l a . Code 1975, p r o v i d e s t h a t an a u t h o r i t y 

may sue o r be s u e d i n i t s own name. I t does n o t m a t t e r t h a t 

§ 22-21-318 a l l o w s an a u t h o r i t y c r e a t e d by an e d u c a t i o n a l 

i n s t i t u t i o n t o i n c o r p o r a t e and t o sue i n i t s c o r p o r a t e name, 

b e c a u s e t h e p l e n a r y a u t h o r i t y o f t h e l e g i s l a t u r e t o e n a c t l a w s 

i s l i m i t e d by o u r C o n s t i t u t i o n . "The l e g i s l a t u r e may n o t deny 
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i m m u n i t y f r o m s u i t when t h a t i m m u n i t y i s c o n s t i t u t i o n a l l y 

g r a n t e d . " S t a u d t , 388 So. 2d a t 992. T h i s C o u r t has h e l d 

t h a t t h e " c o n s t i t u t i o n a l l y g u a r a n t e e d p r i n c i p l e o f s o v e r e i g n 

i m m u n i t y , a c t i n g as a j u r i s d i c t i o n a l b a r , p r e c l u d e s a c o u r t 

f r o m e x e r c i s i n g s u b j e c t - m a t t e r j u r i s d i c t i o n . W i t h o u t 

j u r i s d i c t i o n , a c o u r t has no power t o a c t and must d i s m i s s t h e 

a c t i o n . " A labama S t a t e Docks T e r m i n a l Ry. v. L y l e s , 797 So. 

2d 432, 435 ( A l a . 2 0 0 1 ) . 

I d i s a g r e e w i t h t h e m a j o r i t y ' s p o s i t i o n t h a t a h e a l t h ¬

c a r e a u t h o r i t y i s "an a g e n c y o r i n s t r u m e n t a l i t y o f i t s 

a u t h o r i z i n g s u b d i v i s i o n and ... a p o l i t i c a l s u b d i v i s i o n o f t h e 

S t a t e " o n l y i n t h e c o n t e x t o f a n t i c o m p e t i t i v e a c t i v i t y . 

So. 3d a t . S e c t i o n 22-21-318 s e t s o u t t h e powers o f a 

h e a l t h - c a r e a u t h o r i t y . The l e g i s l a t u r e c l e a r l y r e c o g n i z e s 

t h a t a h e a l t h - c a r e a u t h o r i t y , i n e x e r c i s i n g t h e b r o a d powers 

g r a n t e d i t , may engage i n a n t i c o m p e t i t i v e a c t i v i t y . However, 

t h e l e g i s l a t u r e c h o s e t o a l l o w S t a t e u n i v e r s i t i e s o p e r a t i n g 

m e d i c a l s c h o o l s t o c r e a t e h e a l t h - c a r e a u t h o r i t i e s . The B o a r d 

i s t h e a u t h o r i z i n g s u b d i v i s i o n o f t h e A u t h o r i t y and, as s u c h , 

i s an a g e n t o f t h e S t a t e . The l e g i s l a t u r e , i n a l l o w i n g a 

S t a t e a g e n c y t o c r e a t e a h e a l t h - c a r e a u t h o r i t y c a n n o t t h e n 
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l i m i t t h e S t a t e a g e n c y ' s i m m u n i t y t o a n t i c o m p e t i t i v e 

a c t i v i t y . 

A c c o r d i n g l y , I b e l i e v e t h e c i r c u i t c o u r t d i d n o t have 

s u b j e c t - m a t t e r j u r i s d i c t i o n o v e r t h i s a c t i o n ; t h u s , t h e 

judgment i s v o i d , and t h e a p p e a l s h o u l d be d i s m i s s e d . See 

Alabama Dep't o f C o r r . v. Montgomery C o u n t y Comm'n, 11 So. 3d 

189 ( A l a . 2 0 0 8 ) ( h o l d i n g t h a t b e c a u s e o f t h e S t a t e ' s i m m u n i t y 

f r o m s u i t , a c o m p l a i n t f i l e d s o l e l y a g a i n s t t h e S t a t e o r one 

o f i t s a g e n c i e s i s a n u l l i t y and v o i d ab i n i t i o , and any 

a c t i o n t a k e n by a c o u r t w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n -¬

o t h e r t h a n d i s m i s s i n g t h e a c t i o n -- i s v o i d ) . T h e r e f o r e , I 

must d i s s e n t . 

I a l s o w r i t e t o a d d r e s s D a v i s ' s a s s e r t i o n on r e h e a r i n g 

t h a t a l l o w i n g t h e A u t h o r i t y i m m u n i t y w i l l a u t o m a t i c a l l y l e a d 

t o i m m u n i t y f o r p h y s i c i a n s and e m p l o y e e s . I d i s a g r e e . F o r 

e x a m p l e , I n o t e t h a t UAB H o s p i t a l and t h e B o a r d , as 

e x t e n s i o n s o f t h e S t a t e , a r e immune. See L i b e r t y N a t i o n a l , 

s u p r a ( n o t i n g t h e c o r r e c t d e s i g n a t i o n f o r t h e h o s p i t a l and t h e 

B o a r d and r e c o g n i z i n g t h e i r i m m u n i t y ) . However, t h e 

U n i v e r s i t y o f Alabama a t B i r m i n g h a m H e a l t h S e r v i c e s 

F o u n d a t i o n , P.C., i s n o t immune. See L i b e r t y N a t i o n a l , s u p r a 
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( d e s c r i b i n g t h e F o u n d a t i o n as a n o n p r o f i t , i n d e p e n d e n t 

p r o f e s s i o n a l c o r p o r a t i o n e s t a b l i s h e d by t h e f a c u l t y o f t h e 

m e d i c a l s c h o o l t h a t i n p a r t a t t e n d s t o b i l l i n g s e r v i c e s f o r 

t h o s e p h y s i c i a n s and, as s u c h , i s n o t p r o t e c t e d by i m m u n i t y ) . 

P h y s i c i a n s w o r k i n g f o r t h e F o u n d a t i o n a r e n o t immune f r o m 

s u i t . R i v a r d v. U n i v e r s i t y o f Alabama H e a l t h S e r v s . Found.,  

P.C., 835 So. 2d 987 ( A l a . 2 0 0 2 ) ( r e v e r s i n g a summary judgment 

f o r UAHSF and one o f i t s p h y s i c i a n s i n a m e d i c a l - m a l p r a c t i c e 

c a s e i n w h i c h t h e p l a i n t i f f was t r e a t e d a t UAB H o s p i t a l ) ; 

W a i t e s v. U n i v e r s i t y o f Alabama H e a l t h S e r v s . Found., P.C., 

638 So. 2d 838 ( A l a . 1 9 9 4 ) ( n o t i n g t h e d i s m i s s a l o f UAB 

H o s p i t a l as a d e f e n d a n t on t h e b a s i s o f i m m u n i t y b u t a f f i r m i n g 

a summary j u d g m e n t i n f a v o r o f t h e UAHSF, p h y s i c i a n s , and 

r e s i d e n t s b e c a u s e t h e p l a i n t i f f f a i l e d t o r e b u t e x p e r t 

t e s t i m o n y o f m a l p r a c t i c e ) . I r e c o g n i z e t h a t a S t a t e o f f i c i a l 

o r a g e n t may be e n t i t l e d t o S t a t e - a g e n t i m m u n i t y as t o a c t i o n s 

a s s e r t e d a g a i n s t h i m o r h e r i n h i s o r h e r i n d i v i d u a l c a p a c i t y . 

I n Ex p a r t e Cranman, 792 So. 2d 392 ( A l a . 2 0 0 0 ) , a m e d i c a l -

m a l p r a c t i c e c a s e a g a i n s t a r e s i d e n t p h y s i c i a n e m p l o y e d by t h e 

U n i v e r s i t y o f Alabama's h e a l t h c e n t e r , t h i s C o u r t t r a c e d t h e 

e v o l u t i o n o f S t a t e - a g e n t i m m u n i t y , r e s t a t e d t h e l a w o f S t a t e -

104 



1090084 

a g e n t i m m u n i t y , and s u g g e s t e d t h e f o r m u l a t i o n o f a new t e s t 

f o r d e t e r m i n i n g when S t a t e e m p l o y e e s s u e d i n t h e i r i n d i v i d u a l 

c a p a c i t i e s w o u l d be e n t i t l e d t o t h e b e n e f i t s o f S t a t e - a g e n t 

i m m u n i t y . I n Cranman, t h e r e s i d e n t p h y s i c i a n s were n o t 

e n t i t l e d t o S t a t e - a g e n t i m m u n i t y . See a l s o Hauseman v.  

U n i v e r s i t y o f Alabama H e a l t h S e r v s . Found., P.C., 793 So. 2d 

730 ( A l a . 2 0 0 0 ) ( a d d r e s s i n g S t a t e - a g e n t i m m u n i t y u n d e r Cranman 

and h o l d i n g t h a t p h y s i c i a n and r e s i d e n t p h y s i c i a n s were n o t 

e n t i t l e d t o S t a t e - a g e n t i m m u n i t y ) ; Wimpee v. S t e l l a , 791 So. 

2d 915 ( A l a . 2 0 0 0 ) ( h o l d i n g t h a t r e s i d e n t p h y s i c i a n s e m p l o y e d 

by t h e U n i v e r s i t y o f S o u t h Alabama H o s p i t a l were n o t e n t i t l e d 

t o S t a t e - a g e n t i m m u n i t y ) . I n t h e p r e s e n t c a s e , D a v i s a l s o 

s u e d two p h y s i c i a n s and s e v e r a l f i c t i t i o u s l y named p a r t i e s . 

D a v i s d i d n o t oppose t h e p r o p e r l y s u p p o r t e d summary-judgment 

m o t i o n s f i l e d by t h e p h y s i c i a n s , and i t does n o t a p p e a r t h a t 

any p a r t i e s were s u b s t i t u t e d f o r t h e f i c t i t i o u s l y named 

p a r t i e s . 

L a s t , I n o t e t h a t t h e r e i s an o b v i o u s l e g i s l a t i v e remedy 

t o D a v i s ' s a s s e r t i o n t h a t t h e A u t h o r i t y ' s i m m u n i t y w i l l l e a d 

t o p r i v a t e h o s p i t a l s ' p l a c i n g t h e i r a s s e t s i n a h e a l t h - c a r e 

a u t h o r i t y e s t a b l i s h e d by a S t a t e u n i v e r s i t y o p e r a t i n g a 
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m e d i c a l s c h o o l t o s e c u r e S t a t e i m m u n i t y , w h i c h i s t o r e p e a l 

t h e 2003 amendment t o t h e HCA A c t . I a l s o n o t e t h a t t h i s 

C o u r t i n H u t c h i n s o n v. B o a r d o f T r u s t e e s o f U n i v e r s i t y o f 

A l a b a m a , 288 A l a . 20 , 256 So. 2d 281 (1 971 ), a d d r e s s e d 

c r i t i c i s m s o f s o v e r e i g n i m m u n i t y and t h e o p t i o n s a d v a n c e d i n 

t h o s e c r i t i c i s m s . The C o u r t a c k n o w l e d g e d t h a t some 

j u r i s d i c t i o n s have j u d i c i a l l y abandoned s o v e r e i g n i m m u n i t y i n 

c a s e s i n v o l v i n g h o s p i t a l s c o n n e c t e d t o a S t a t e u n i v e r s i t y , b u t 

r e c o g n i z e d t h a t i n Alabama a c o n s t i t u t i o n a l amendment w o u l d be 

r e q u i r e d t o p e r m i t l e g i s l a t i v e i m p l e m e n t a t i o n o f a t o r t - c l a i m s 

s y s t e m o f c o m p e n s a t i o n a t t h e S t a t e l e v e l . The C o u r t a l s o 

r e c o g n i z e d t h a t , i n t h e e a r l y y e a r s o f o u r S t a t e , 

" o u r r u l e o f s t a t e g o v e r n m e n t a l r e s p o n s i b i l i t y was 
d i r e c t l y o p p o s i t e f r o m what i t i s t o d a y . Our f i r s t 
C o n s t i t u t i o n p r o v i d e d : 

"'The g e n e r a l a s s e m b l y s h a l l d i r e c t , 
by l a w , i n what manner, and i n what c o u r t s , 
s u i t s may be b r o u g h t a g a i n s t t h e S t a t e . ' 
A l a . C o n s t . A r t . 6 § 9 ( 1 8 1 9 ) . " 

288 A l a . a t 23, 256 So. 2d a t 282-83. 

A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t . 

S t u a r t , J . , c o n c u r s . 
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SHAW, J u s t i c e ( d i s s e n t i n g ) . 

I n e n a c t i n g t h e H e a l t h C a r e A u t h o r i t i e s A c t o f 1982, 

§ 22-21-310 e t s e q . , A l a . Code 1975 ("the HCA A c t " ) , t h e 

l e g i s l a t u r e r e c o g n i z e d t h a t p u b l i c a l l y owned h o s p i t a l s , and 

n o t i n v e s t o r - o w n e d o r c o m m u n i t y - n o n p r o f i t h o s p i t a l s , f u r n i s h 

a s u b s t a n t i a l p a r t o f i n d i g e n t h e a l t h - c a r e s e r v i c e s i n 

A l a b a m a . The HCA A c t t h u s e s t a b l i s h e d a s t r u c t u r e w h e r e i n 

c e r t a i n g o v e r n m e n t a l e n t i t i e s i n t h e S t a t e c o u l d c r e a t e 

o r g a n i z a t i o n s - - h e a l t h - c a r e a u t h o r i t i e s - - t o o p e r a t e h e a l t h - c a r e 

f a c i l i t i e s s u c h as h o s p i t a l s . I n t h i s c a s e , t h e B o a r d o f 

T r u s t e e s o f t h e U n i v e r s i t y o f A labama ("the B o a r d " ) o r g a n i z e d 

s u c h an a u t h o r i t y ("the A u t h o r i t y " ) . As n o t e d i n t h e main 

o p i n i o n , t h e A u t h o r i t y i s c o n t r o l l e d by a b o a r d o f d i r e c t o r s , 

a m a j o r i t y o f w h i c h a r e a p p o i n t e d by t h e B o a r d . The A u t h o r i t y 

owns and o p e r a t e s s e v e r a l h o s p i t a l s , p r o v i d e s c o m m u n i t y - b a s e d 

h e a l t h - c a r e s e r v i c e s i n t h e Montgomery a r e a , and s u p p o r t s t h e 

a c a d e m i c and r e s e a r c h m i s s i o n o f t h e B o a r d . 

The l a w i s c l e a r t h a t t h e B o a r d i s an arm o f t h e S t a t e ; 

u n d e r t h e A labama C o n s t i t u t i o n , i t c a n n o t be s u e d . A l a . 

C o n s t . 1901, A r t . I , § 14. The q u e s t i o n t h a t a r i s e s i s 
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w h e t h e r t h e A u t h o r i t y s h a r e s t h a t p r o t e c t i o n f r o m s u i t . I 

b e l i e v e t h a t i t d o e s . 

I n Ex p a r t e G r e a t e r M o b i l e - W a s h i n g t o n C o u n t y M e n t a l  

H e a l t h - M e n t a l R e t a r d a t i o n B o a r d , I n c . , 940 So. 2d 990 ( A l a . 

2 0 0 6 ) , w h i c h i s d i s c u s s e d e x t e n s i v e l y i n t h e main o p i n i o n and 

i n J u s t i c e B o l i n ' s d i s s e n t , t h i s C o u r t a p p l i e d t h e t h r e e - p a r t 

t e s t f o u n d i n A r m o r y C o m m i s s i o n o f Alabama v. S t a u d t , 388 So. 

2d 991 ( A l a . 1 9 8 0 ) , t o d e t e r m i n e w h e t h e r a p u b l i c c o r p o r a t i o n 

q u a l i f i e d as t h e S t a t e o f Alabama f o r p u r p o s e s o f § 14. I see 

no need t o r e p e a t t h e e x t e n s i v e d i s c u s s i o n s o f G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h B o a r d f o u n d i n t h o s e w r i t i n g s ; 

i n s t e a d , I w i l l n o t e t h a t I b e l i e v e t h a t t h e c a s e i s 

d i s t i n g u i s h a b l e . The p u b l i c c o r p o r a t i o n i n t h a t c a s e a c t e d 

a u t o n o m o u s l y w i t h m i n i m a l o v e r s i g h t and a s s i s t e d S t a t e and 

l o c a l a g e n c i e s t h r o u g h c o n t r a c t s . 940 So. 2d 1004. H e r e , t h e 

A u t h o r i t y i s c o n t r o l l e d by a b o a r d o f d i r e c t o r s d o m i n a t e d by 

t h e B o a r d ' s n o m i n e e s , and i t was c r e a t e d as a means t h r o u g h 

w h i c h t h e B o a r d ' s e x p e r t i s e and r e s o u r c e s c o u l d be u s e d t o 

r e s c u e t h e h o s p i t a l s t h e A u t h o r i t y now owns and o p e r a t e s f r o m 

t h e f i n a n c i a l d i f f i c u l t i e s o f t h e i r p r e v i o u s owner, B a p t i s t 

H e a l t h . The A u t h o r i t y o p e r a t e s t o s e r v e a p u b l i c p u r p o s e - - t o 
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p r o v i d e h e a l t h c a r e - - a n d t o s u p p o r t t h e B o a r d ' s a c a d e m i c and 

r e s e a r c h m i s s i o n s and t h e o t h e r e n t i t i e s t h e B o a r d c o n t r o l s . 

U n l i k e t h e i s o l a t e d o r autonomous e n t i t y i n G r e a t e r M o b i l e - 

W a s h i n g t o n C o u n t y M e n t a l H e a l t h B o a r d , I c a n n o t s e p a r a t e t h e 

p u r p o s e , r o l e , and e x i s t e n c e o f t h e A u t h o r i t y f r o m t h a t o f i t s 

c r e a t o r , t h e B o a r d . 

F u r t h e r m o r e , A l a . Code 1975, § 2 2 - 2 1 - 3 1 8 ( c ) ( 2 ) , 

e x p l i c i t l y s t a t e s t h a t t h e A u t h o r i t y " a c t s as an a g e n c y o r 

i n s t r u m e n t a l i t y o f i t s a u t h o r i z i n g s u b d i v i s i o n [ ] and as a 

p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . " T h i s means t h a t t h e 

A u t h o r i t y a c t s as " a p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e " and 

an " a g e n c y o r i n s t r u m e n t a l i t y " o f t h e B o a r d , i t s " a u t h o r i z i n g 

s u b d i v i s i o n , " w h i c h , u n d e r t h e c o n s t i t u t i o n , " s h a l l n e v e r be 

made a d e f e n d a n t i n any c o u r t o f l a w o r e q u i t y . " A l a . C o n s t . 

1901, A r t . I , § 14. I f t h i s i s t r u e , as t h e l e g i s l a t u r e 

s t a t e s , I f i n d i t d i f f i c u l t t o t a k e t h e i n t e r n a l l y 

i n c o n s i s t e n t v i e w t h a t t h e A u t h o r i t y i s t o be c o n s i d e r e d " t h e 

S t a t e " when c o m p e t i n g i n t h e h e a l t h - c a r e m a r k e t p l a c e b u t n o t 

c o n s i d e r e d " t h e S t a t e " when d i s p e n s i n g h e a l t h c a r e t o 

p a t i e n t s . 

S t u a r t , J . , c o n c u r s . 
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